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New York State Commission on Sentencing Reform
November 19, 2007 Hearing in Buffalo, NY

Statement by Robert N. Seidel, Ph.D.
' 38 Rand Place, Pittsford, NY 14534-2036. 585-381-6049
mobile 585-576-6684; < rseidel1@rochester.rr.com >.

Thank you for ydur generosity in listening to us from the Monroe County area. It's an honor to be here. |
am Bob Seidel, a retiree who lived for over three decades in the city of Rochester. Also, | am a volunteer
member of the Judicial Process Commission’s Public Policy Group, the Monroe County Reentry Task Force, the
Safer Monroe Area Reentry Team (SMART at www.smartny.org), and a downtown church. As well, | mentor
reentering men and women, and | write, research, advocate, and counsel on prison reentry issues.
Professionally, after leaving farming and a period of intense higher education, | mentored adult students for 25
years at SUNY Empire State College. | am intimately familiar with dynamics of Rochester and the politics of
Monroe County. :

This Commission deserves our sincere and profound gratitude. If adopted dnd carried out, your preliminary
recommendations will produce a veritable revolution that will undoubtedly benefit untold numbers. of individuals,
families, and neighborhoods, not to mention every taxpayer in the state. This will be most surely true, of course,
if they occur in conjunction with positive things happening elsewhere among the many New York State and local
agencies dealing with crime, adjudication, incarceration, and reentry. '

I want to say just this to the Commission about reentry: Move forward. Stay the course. Continue on the
path along which the state has made a.strong and correct commitment, to cooperate with coalmons of local
organizations, public and private, large and small

Around the Monroe County Reentry Task Force, whose able and articulate coordinator Ann Graham is with
us today, we have built up a tremendous community-based head of steam in good will, good work, and good
prospects. We are determined to move forward beyond these beginnings. | also want to highlight the work of
another person present today. This is Sue Porter, coordinator of the Judicial Process Commission in Rochester.
Sue and JPC have done important and excellent work in advising and mentoring incarcerated and reentering
men and women for many years and will do even more in the future.

A couple of corollaries focusing on reentry:

The Commission is exactly correct to indicate the importance of multiple handicapping conditions that
constrain many persons reentering society from incarceration. This is certainly borne out by the evidence-based
conclusions that drive your recommendations. M is also the case with regard to a less tangible but still decisive
matter: the expectations that prisoners have as they prepare for reentry. Most of us who have fared quite well in
this regard still have encountered occasions upon which we have to forego or revise completely and even
suddenly our expectations. The fact that we have coped is testimony to our resilience, fortitude, steadfastness,
and relationships. How else could we have dealt with an entirely unforeseen personai tragedy, vocational
debacle, or business crisis?

| hope that what occurs regarding the expectations of men and women nearing the conclusion of their
terms of incarceration will enable them to handle their circumstances as well as possible in the field of dreams, -
grthh and reality. My own short experience tells me just how important it is for all of us to be aware of, and
respond to, this phenomenon in the lives of people who have had a hard time w1th reasonable and growth-
directed expectatlons ‘
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New York State Commission on Sentencing Reform, November 19, 2007
Statement by Robert N. Seidei, Ph.D.

One story tells it all for me: One day a man for whom | was mentor experienced a severe crisis. This was
the day he for which he had expectations for some time. It was the precise end date of his parole. However,
anticipation did not generate accommodation. In this case, the man's emergency was heightened and
intenSEﬁéd, apparently, by the conjunction of depression, post traumatic stress disorder, normal anxieties, and a
very serious chronic medical condition. He claimed that his over eight years of imprisonment had produced
PTSD and accentuated his anxieties.

I don't know all of this for sure. In any event, the man felt comfortable in calling me. And | was willing to sit
down with him help him sort out his thoughts and feelings. This averted what could have been a catastrophe. |
- came to know the man even better over time and learned that my judgment,-a year and a half ago, was correct.

Mentors to formerly incarcerated men and women thus take on a grave responsibility. They are in a
position to help folks who — due to habits, family circumstances, and prison — need a lot of help to overcome the
deficits of not having learned how to live in the real world. This is especia!lly true of youngsters who did not have .
good nurturing through their formative, adolescent years. A mentor has to be aware of the bad habits that
accumulate in prison, particutarly dissembling and conning. A mentor can help teach -- and be a model for --
scheduling, making good notes, handling money, budgeting, handing “paperwork,” taking responsibility for
oneself, self-advocacy, and so forth.

In the end, as we know from the practice of treatment and recovery, the individual has in the final analysis '
to decide and do for her- or himself. In turn, mentors must know their limits and keep reasonable boundaries.

This stuff is subjective and difficult to objectify and quantify, | know. Yet.I'm sure you know its value. Bad
attitudes and habits, ill heaith, and related behaviors, in youth and in one's encounters with adjudication and
incarceration, need to be changed or addressed competently and professionally. The systems in place are
designed in part at least to deal with them, or at least to keep all involved as safe as possible in the face of bad
attitudes and refated behavior. I'm encouraging attention to the positive side, not to overrule the safety issue at
all, but because it is necessary.

Thus, perhaps it will be useful to keep these in mind:
-» Do more to encourage, and try not to discourage.
- Do more to engender hope, and try not to produce despair,

| - Contribute more, in reuniting families and loved ones, and in mentoring, to foster warm human
relationships.

= Finally, and most irﬁpc)rtantr go all out to build bridges and foster intra- and inter-agency and
organization coordination, connectedness, and information-sharing. This is really necessary to make
the “system” better able serve reentering men and women comprehensively and to keep them on the
right road. ‘

Thank you very much for your kind attention.

* Kk kK
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Cheryl L. Kates Esq.
Attorney at Law
PO Box 711
Honeoye, NY 14471 .
(585)820-3818
www.cherylkatesesq.com

INTRODUCTION

The NYS Board of Parole enjoyed a reign of terror under the Pataki
administration exercising their discretion in ways contrary to the legislation that created
their existence and governed their duties. This unbridled discretion was used to t.rample
" on the fundamental rights of the 'incércerated and existinguished any reasonable
expectation that one will ever go home if incarc_erated in this state. For the most part,
parole decisions’ embedded with discretion, escape judicial review: ."I'l.rlis allows Parole to
- function as an usurped re-sentencing authority.

~ As mentioned in the NYS Sentencing Commiésion’s prelirﬁinary report, this
became an issue with fhe enactment of the “truth in sentencing ‘g.rants“ which fueled the
increased incarceration of violent felony offenders (NYS Sentencing Commission, 2007,
Preliminary Report). Governor Pataki called for “climinate parole for violent felons” and
turned our state’s criminal justice system into a modem day model for sIavery;
incarceration in exchange for federal dollars. |

The issue became so bad that a class action lawsuit was filed, Graziano v. Pataki

7:06-cv-00480. on behalf of A-1 felons being denied parole solely bﬁsed on the nature of
the crime. Parole releases for violent felons dropped to almost non-existent at 3% in
2005, according to John Caher, formerly of the NYLJ (Caher, 2006). Repeated denials

were experienced by violent felony offenders, plea-bargained persistent felons and



youthful offenders. The common place of these defendants is their sentences are all
indeterminate; 2-life, 5-life or 25-life allowing for Parole Board discretion.

The new administration of the Spitzer elect began in January 2007, including the
appointment of Parole Commissioner George Alexander promising change. On April 16,
2007, George Alexander issued a memo indicating the commissioners had to follow the
law and judge parole release decisions based on the criteria. His memo stated:
“Accordingly, when assessing the appropriateness of an inmate’s release to parole
supervision where the minimum term is in excess of eight years, you must continue to
consider the statutory factors set forth in Executive Law 2591 (1) and (2). In-addition
after considering and weighing those statutory factors you must apply the standard
articulated section 259 i(2)(c) (a). of the Executive Law for determining the
appropriateness of the inmate’s release. That legal standard requires the Board to
consider in each inmate’s case ALL of the following:

1. whether there is a reasonable probability that, if such inmate is released, he or she
will live and remain at liberty without violating the law; and

2. whether his or her release is incompatible with the welfare of society; and

3. whether the inmate’s release will so deprecate the seriousness of the offense as to

undermine respect for the law.” (Alexander Memo, April 16, 2007).

The NY Law Journal reported on November 7, 2007, a potential settlement was
reached in the Graziano case in which de novo_hearings would be conducted consistent '
with the above provisions. The commissioners would also be required to assess whether
an inmate has remorse or insight into the crime, and the rehabilitative component of
prison. (various sources; NYLJ, November 7, 2007; Letter from Robert Isseks to all
named plaintiffs; Graziano November 2, 2007).

Commissioners are specifically directed that the decision shall neither consider
-nor be influenced by their own penal philosophies or alternate sentences they may regard

as appropriateness from the crimes convicted (various sources; NYLJ, November 7,

2007; Letter from Robert Isseks to all named plaintiffs; Graziano November 2, 2007). It



is now rumored that this settlement will not happen ;llld after publicity in NY papers the
Governor has decided to fight the case.

George Alexander himself has advocated in his addcndum attached to the NYS
Sentencing Commission’s preliminafy report as an addendum to M take away the
discretion of the Parole Board in indeterminate scnt;ances.‘

He stated:

“Discretion should be continued because I fear the mechanistic rcléase of felony
offenders” (Alexander Addendum, 2007). ‘

He quoted Joan Petersilia:

“Perhaps most important, when information about the offense and the offender has been
gathered and prison behavior observed, Parole Boards can reconsider the tentative release
date. More than 90% of offenders in the United States are sentenced because they plead
guilty, not as the result of a trial. Without a trial there is little opportunity to fully air the
“circumstances of the crime or the risks posed by the offender. A Parole Board can revisit

the case to discover how extensive the victim’s injuries were and whether a gun was
involved. The Board is able to do so even though the offense to which the offender pled,
by definition, involved no weapon. As one observer commented on this power of the
Parole Board in a system which incorporates discretionary parole the system gets a
second chance to make sure it is doing the right thing.” (Petersilia, 2000).

‘When questioned about the policy of the Parole Board in plea-bargained offenses,
Head counsel Terrence Tracy responded October 19, 2007:
“As that there is no statutory authority or settled case law that requires the Parole Board
to consider an inmate’s plea minutes when assessing the appropriateness of his or her -
discretionary release, there is no basis for a change in the Division’s current policy”
(Terrence Tracy, Letter of October 19, 2007).

The discretiqn afforded to the NYS Board of Parole is resulting in wide
fundamental violations of incarcerated people’s constitutional and statutory rights. The
above statements are in themselves in violation of the constitutional rights a defendant

relinquishes to enter a plea bargain. These statements show proof the Parole Board has

developed into a re-sentencing authority which is volatile to the statutory criteria in



which they should be operating. Board members have continued t;i ignore George’s
memo as evidenced in real live cases discussed within this document below even after -
Graz;ano and April 16; 2007.

I have met Mr. Alexander, and believe his intentio_n to be in good faith and
admirable. I even believe that he may be the lion tamer. However, the uncontrollable
animall the Pataki administration has left behind cannot be tamed by one man, Mr.
Alexander. It is very questionable how this will occur when the remnants of this
ﬁdminiStration linger'evcn under new Commissioner Alexander including Board
members and Executives running pérole. These changes will only come with changes to
the legislation eliminating the unbridled discretion the Board currently maintains. Until
this happens justice Will never be served.

THE PLIGHT OF VIOLENT FELONY OFFENDERS IN NYS

The NYS Division of Parole is made ui) of 19 members who are appointed by the
Governor for terms lasting 6 years (NYS Division of Parolc, 2006). These individuals are
responsible for making determinations of Which inmates applying for discrptionary
release (parole) after serving the minimum sentence of incarceration are ready for parole
reiease (NYS Division of Parole, 2006).

While statistics show that people incarcerated for long periods .of time have a lower

| recidivism rate, the NYS Division of Parole ignores the statutory criteria and denies

. parole. The Sentencing Project.found,_“4 q‘f 5 (79.4%) of lifers released in 1994 had no
arrests for a new crime in three years after their release. This compares with the arrest
free rate of just 1/3 (32.5%) of all offenders released from pn'soﬁ” (Mauer, Marc, King,

Ryan, Young, Maidolm C., 2004). The NYS Division of Parole in 2005, released only 3%



of all applicants applying for parole with an A-1 felony, or violent felony offense. (Caher,

2006).

' BACKGROUND

The mission of the NYS Division of Parole is: “to promote publié safety by
preparing inmates for release and supervising parolees to the successful completion of
their sentence™ (N YS‘Divisi‘Qn of Parole, 2006). In 1817, NYS was the first state to'pass a
good time initiative law that allows inmates fo be granted parole prior to completing a
valid sentence Qf incarceration based on gdod behavior -whilé in prison (N YS Division of
Pardle,‘2006). In 1876, this system evolved.where'prisoh sentences changed so that they
had ‘a minimum and maximum expiration, which allows inmates to be granted parole
once they complete their minimum sentence if they are selected by prison officials (NYS
Division of Parole, 2006). In July 1930, the ébility to determine prison release on parole
was taken away from corrections officials when the Executive Department created the
N..YS Division of Parole (NYS Division of Pafolc, 2006). In 1971, the divisidns of
corrections and pa:ble combined again in response to the Attica Prison riot (NYS
| Divi_sioﬂ of Parole, 2006). Shortly thereafter in 1977, parole again separated from the

NYS Department of Corrections and a new set of parole release guidelines were enacted
to decrease the arbitrariness in parole release decisions (NYS Division of Paroie, 2006).
It should be noted there is no constitutional right to parole release. (Hammock &
| Seelandt, 1999). Therefore, these parole release decisions are governed by the statutes
enacted by the legislature. The NYS Division of "Parole.must apply these sthtutory

mandates when they make Parole Board decisions.



These guideiines are found in NYS Executive Law § 259 (i) and 9 NYCRR §
8002.
These statutes state:
“NYS Executive Law § 259 (i) (2) (c¢) (a)

“Discretionary release on parole shall not be granted, merely as a reward for good

. conduct or efficient performance of duties while confined but after considering if there is
a reasonable probability that, if such inmate is released, he will live and remain at liberty
without violating the law, and that his release is not incompatible with the welfare of
‘'society and will not so deprecate the seriousness of his crime as to undermine respect for
the law.” '

The Parole Board shall consider:

(D) The institutional record including program goals and accomplishments, academic

achievements, vocational, educational, training or work assignments, therapy and -

interpersonal relationships with staff and inmates;

(II) Performance, if any, as a participant in a temporary release program;

(IIT) Release plans including community resources, employment, education and training

and support services available to the inmate,

 (IV) Any deportation order issued by the federal government against the inmate while in
the custody of the Department of Correctional Services and any recommendation
regarding the deportation made by the commissioner of the Department of Correctional
services pursuant to Section One Hundred Forty-Seven of the Correction Law;
(V) Any statement made to the Board by the crime victim or the victim’s representative,
where the crime victim is deceased or is mentally or physically incapacitated. The Board
shall provide toll-free telephone access for crime victims. In the case of an oral statement
made in accordance with subdivision one of Section 440.50 of the Criminal Procedure
Law, the Parole Board member shall present a written report of the statement to the crime
victim’s closest surviving relative, the committee or guardian of such person, or the legal

. representative of any such person. Such statement submitted by the victim or victim’s

~ representative may include information concerning, threatening or intimidating conduct

towards the victim, the victim’s representative, or the victim’s family, made by the

person sentenced and occurring after the sentencing. Such information may include, but

not be limited to, the threatening or intimidating conduct of any other person who or

which is directed by the person sentenced.” NYS Executive Law § 259 (i) (2) (c) (a)

- The Board must also consider:

“(1) Seriousness of the offense with due consideration to the type of sentence, length of
sentence, and recommendations of the sentencing court, the district attorney, the attorney
for the inmate, the pre- sentence report as well as any other mitigating factors and
activities following arrest and prior to confinement.



(2) Criminal history, including nature and pattern of offenses, adjustments to previous
probation and parole and the adjustment to confinement.” NYS Executive Law § 259 (i)

(1) (a)

- 9NYCRR § 8002.3 (b) (1) (2) (3)
“B. In those cases where the guidelines have previously been applied, the board shall
consider the following in making parole release decisions. Release shall be granted unless
one or more of the following is unsatisfactory:

1.The institutional record, including program goals and accomplishments, academic
achievements, vocational education, training or work assignments, therapy and
interpersonal relationships with staff and inmates; -
2. Performance if any in a temporary release program, or
3. Release plans including community resources, employment, educatlon training, and

. support services available to the inmate.” 9 NYCRR § 8002.3 (b) (1) (2) (3)

In New York state, the sentencing laws changed again in 1998, with the
enactment of Jenna’s Law. This law eliminated parole release for newly committed
violent felony offenders (NYS Division of Parole, 2006). This law cannot be applied
retroactively to inmates previously incarcerated. However, it seems that the political
climate of the governor’s policy rubbed off, indicating we must end parole for all violent
felons. There is a decline in parole release for violent felony offenders as discussed below
(Caher, January 31, 2006). The legislative statute did not change so the parole release
decisions should still be governed by the statutes indicated and not the policy of the
governor.

- As indicated above, the NYS Division of Parole’s mission is “to promote public
safety by preparing inmates for release and supervising parolees to the successful
completion of their sentence” (NYS Division of Parole, 2006). Under the statutes listed

above, NYS Executive Law § 259 (i) and 9 NYCRR§ 8002, the NYS Division of Parole

has a duty to inmates that apply for parole release to review their applications based upon



the statutory mandates of New York state as mandated by the NYS Legislature. NYS

Executive Law § 259 (i); 9 NYCRR§ 8002.

However, within this statute the NYS Division of Parole is given great discretion
in that they must decide:

“Discretionary release on parole shall not be granted, merely as a reward for good
conduct or efficient performance of duties while confined but after considering if there is
a reasonable probability that, if such inmate is released, he will live and remain at liberty
without violating the law, and that his release is not incompatible with the welfare of
society and will not so deprecate the seriousness of his crime as to undermine respect for
the law.” NYS Executive Law § 259 (1) (2) (c) (a)

In applying this statute, they have the duty to predict whether or not the inmate appearing
before them will be a threat to the community if he is released.

CASE ANALYSIS

Jalil Muntagim, aka Anthony Bottom, wa.s convicted after two trials, the ﬁrst
being a mistrial. Along with his .co-defendants Albert “Nuh” Washington and Herman
Bell, they were convicted of the charge of Murder in the éecond degree of two NYC
police officers (Jalil Muntagim, 2006). Jalil receivéd a sentence of twenty-five to life.
Although Jalil maintained his innocence throughout his 35 years of incarceration, seeking
several legal _challcngcs, he has been unsuccessful in 0§erturning his conviction (Jalil‘
Muntagim, 2006).

After serving his _minimum term,rin 2002; Jalil first saw the NYS Division of
Parole an& was denied parole at his initial appearance. The B_c;ard held:

“Based on the violent nature and circumstance of the instant offense. Two ‘convictions for
Murder 1 which involved you and accomplices ambushing two police officers and cold
bloodedly shooting them to death...the instant offense, involving the senseless killing of

two law enforcement personnel demonstrates to this panel a continued propensity and
escalation in your criminal behavior...”



He has been subsequently denied parole on two further occasions (Jalil
Muntagim, 2006). On all three occasions, Jalil was denied parolé for the “serious nature
of the crime™ (Jalil Muntaqim, 2006).

The 2004 denial states: |

“Upon a review of the record, personal interview and due deliberation, it is the
determination of this panel that parole is denied. You are presently incarcerated upon
your conviction of murder by verdict. You and two cohorts ambushed and gunned down
two New York City Police officers, killing both. Your criminal justice history also
includes California and federal felony convictions, The panel has considered your
programming and clean disciplinary record since your last Board appearance. Also
considered is a comprehensive submission advocating for your release.

All factors considered, this panel concludes that discretionary release must again be
denied. You committed a vicious and particularly violent crime evidencing a callous
disregard for the sanctity of human life. Your proclivity toward weapon related
criminality lends further support to the panel’s conclusion that you lack suitability for
release into the community. You destroyed two lives, denying children of their fathers
and wives of their husbands and release at this time would deprecate the severity of your
conduct, undermine respect for the law and tend to trivialize the tragic loss of life”

In 2006, Anthony Bottom was also denied parole. The 2006 panel found:

“Following a careful review and deliberation of your record and interview, this panel
concludes that discretionary release is not presently warranted due to concern for the
public safety and welfare. The following factors were properly weighed and considered.
Your instant offense in Manhattan in May, 1971 you and your co-defendant shot and
killed two New York City police officers. Your criminal history also includes convictions
in California. Your institutional programming reveals continued program involvement.
Your disciplinary record appears clean and is noted and considered. Your discretionary
release at this time would thus not be compatible with the welfare of society at large and
would tend to deprecate the seriousness of the instant offenses and undermine respect for
the law. ' ‘ :

A current appeal is pending.

Jalil Muntagim earned several collegé degrees while in prison. He was a
fundamental part of quelling two prison riots. He serves as a role model to younger
prisoners throﬁgh his irivolvemént with the Auburn Correctional Facility Lifer’s

Committee and other initiatives such as a poetry class (Jalil Muntaqim, 2006). He never N



received a violence-related disciplinary issue during his prison term. He has stable release
plans that include pursuing further education goals and becoming an entrepreneur
establishing his own restaurant. He has family and community support. There is a victim
i'mpact .statement given on his behalf by one 6f the victim’s sons (Jalil Muntagim, 2006).
Yet the NYS Division of Parole continues to deny this man parole for no other reason
~than the “serious nature of the crime”.

Again the statute in which the Board should have followed states:
9NYCRR § 80023 (b) (1) (2)(3) -

“B. In those cases where the guidelines have previously been applied, the Board shall
consider the following in making parole release decisions. Release shall be granted unless
one or more of the following is unsatisfactory:

1.The institutional record, including program goals and accomplishments, academic
achievements, vocational education, training or work assignments, therapy and
interpersonal relationships with staff and inmates;

2. Performance if any in a temporary release program; or

3. Release plans, including community resources, employment, education, training, and
support services available to the inmate.” 9 NYCRR § 8002.3 (b) (1) (2) (3)

In this case, Jalil Muntaqim appeared before the Division of Parole on two prior
occasions so the guidelines were previously applied (Jalil Muntaqim, 2006). As stated
above in the analyzing section (1). the institutional record, program goals,
accomplishments, academic achievements, vocational education, training or work
assignments, therapy and interpersonél relationships with staff and inmates shall be
considered 9 NYCRR § 8002.3 (b) (1). Jalil has more than met these standards and
should be released on parole. He earned two college degrees while incarcerated. He

helped quell two prison riots. He does not have a history of violence while in prison. He

has an exemplary prison disciplinary record. He serves as a role model for other prisoners

10



through his work with the Auburn Correctional Facility Lifer’s Committee. He compietcd
all of the programs offered by the Department of Corrections (Jalil Muntagim, 2006).

9 NYCRR § 8002.3 (b) (2) does not apply.

9 NYCRR § 8002.3 (b) (3) instructs the NYS Division of Parole to evaluate the
inmate’s release plans, including community support, employment, education, training
and Support services 9 NYCRR § 8002.3 (b) (3). In this case, Jalil has a stable release -
plan, He has secured employment. He has plans to continue with his education pursuing a
Master’s degree. He demonstrated that there is wide community support for his release
(Jalil Muntaqim, 2006). He obtained an education while in prison (Jalil Muntagim, 2006).
Based on the above, Jalil Muntagim should be granted parole release.

As stated, he was denied parole for the following reason:

“Upon a review of the record, personal interview and due deliberation, it is the
determination of this panel that parole is denied. You are presently incarcerated upon
your conviction of murder by verdict. You and two cohorts ambushed and gunned down
two New York City Police officers, killing both. Your criminal justice history also
includes California and federal felony convictions. The panel has considered your
programming and clean disciplinary record since your last Board appearance. Also
considered is a comprehensive submission advocating for your release.

All factors considered, this panel concludes that discretionary release must again be
denied. You committed a vicious and particularly violent crime evidencing a callous
disregard for the sanctity of human life. Your proclivity toward weapon related
criminality lends further support to the panel’s conclusion that you lack suitability for
release into the community. You destroyed two lives, denying children of their fathers

and wives of their husbands and release at this time would deprecate the severity of your
conduct, undermine respect for the law and tend to trivialize the tragic loss of life.”

In the decision, the commissioners state and relate to the “serious nature of the
~crime” as being the underlying reason for parole denial. Because Jalil’s sentence was 25-
life, he must be monitored by the Division of Parole for the rest of his life. Based on 9

NYCRR § 8002.3 (b) (1) (3), he meets the statutory criteria for release. The interests of

11
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the community are served in that he would be monitored by the NYS‘Division of Parole .
for life. Therefore, if he demonstrates behavior that is contrary to the Best iﬁtcrcst of the
community they revoke his parole and return him to prison..

There is no point for further incarceration, Jalil has been incarcerated for over
thirty-five years. There is no more rehabilitation available. He completed all of the
necessary programs. As indicated, he would be monitored for life.

As stated previously, while statistics show people that are incarcefated for long
periods of time have a lower recidivisrﬁ rate, the NYS Division of Parole ignores thc.
statutory criteria and dcnies parole. The Sen£ericing Project found, “4 of 5 (79.4%) of
lifers released in 1994 had n‘o arrests for a new crime in three years after their release.
This comparés with the arrest-free rate of just 1/3 (32.5%) of all offenders released from
prison” (Mauer, Marc, King, Ryan, Young, Malcolm C., 2004). The NYS_ Division of
Parole must cdntinue to monitor Jalil for life as he was convicted and given an .
indéte’rminate sentence.

In this example, an argument is definitely made that the actions of the NYS Board
of Parole is self serving in continually denyiﬁg parole to violent felony offenders. In the
Hammock and Seelandt article; the govemorlof the state of New York implemented new
sentencing policies concerniﬁg violent felony offenders tha_t were intended to end parole
release for these individuals (Hammock & Seelandf, 1999). Jenna's Law, the new
sentencing scheme mandatcs determinate sehtcnccé for first time Qﬂ'enders con;«'icted of
violent felonies with a determined period of post-release supervision eliminating parole
(Liotti, 1999). The courts are ﬁesit.ant to interfere with Parole Board decisions (Hammock

& Seelandt, 1999).
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Based on these factors it is easy to see the Parole Board has a self interest in
denying parblc. Oncé all offenders under the old sentencing scheme are released there
will no longer be a need for them to sit és the parole board. Weighing the receipt of
federal grant money is also not mentioned within the statﬁtory criteria. Determining a
greater value of life for someone murdered such as a police officer is not within the
statute. Worrying about what the Police Benevolent Association will say or what the
headlines will read is not within the statute.

In looking at the parole denial rate prior to Governor Pataki taking office and the
current statistics, there was a grave differenﬁe ﬁ;r release of violent felony offenders. In
1994, the last year Governor Cuomo was in office, the release rate for violent felony
offenders on their first appearance before the Parole Board was 63.5% (Kates, 2002). The
release of A-1 felon‘s. was 3% (Caher , 2006). The reasons for these de’nials were for the
most part the “serious nature of the crime”, a factor that néver changes (Caher, 2006).
Under the new ac_!ministratiph there has been an increase in release rates but it étill is not
enough.

Ray Barnes was interviewed. Ray, a forﬁer inma;te, served decades in prison ﬁnd
was denied parole several times before the Board actually granted parole. Réy indicated
the effect thc-constant denials had on the inmates wﬁs to instill a constant feeling of

hopelessness (Ray Barnes, 2006). He indicated that when you completed all of the
programs the NYS Department of Corrections offers and you are still denied parole it is
sending a clear message. Th&e is nothing you can do to guarantee your reiease (Ray

Barnes, 2006). When you have life on the end of your sentence this is very hopeless. Ray
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feels this issue contributes to the atmospheres in prison (Ray Barnes, 2006). He feels that
it increases stress in the environment and may be the result of some conﬂicté that exist.
{Ray Barnes, 2006).

Ray Barnes has proven that despite his previous conviction of a violent felony
offense he can be somebody. He can contribute to his community and society. He
achieved rehabilitation despite the serious nature of his crime. Ray Barnes works ét the
Center for Community Alternatives in Syracﬁs_e, NY making a difference in at risk youths -
lives. He was incarcerated in Aubum Correctional Facility for almost three decades with
mentioned inmates Jalil Muntagim and Donald Ferrin.

'Again as stated previously, the Parole Board must. still monitor individuals
convicted of A-1 felonies for life. There is no need to keep them incarcerated unless they
presently show a danger to sociéty. The alternative to denying parole fo violent felony
offenders shouid'be to grant parole if they aren’t currently a threat.

In the cas;: of Jalil Muntaqim aka Anthony Bottom, cﬁrrently being litigated, the
Parole Board through its counsel the NYS Attorney General’s Office produced an
affidavit from Counsel Craig Mausler (Parole) indicating Jalil was not eligible for parole
because he was extradited to California and would not see a Parole Board until he was
returned to the state of NY. The Article 78 was dismissed and J alil has now beep re-
sentenced by the Parole Board to life without parole as they have refused to allow him
any Parole Board hearings. As stated, their unbridled discretion wins évery time af the
“expense of the inmate’s constitutional and statutory rights being trampled.

In the case of Donald Ferrin, an elderly man currently in Westchester Hospital

receiving treatment for throat cancer wherein recently his voice box has been removed
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and he can'no longer speak has been denied parole nine times on a twenty-to-life
sentence'_. He has been incarcerated over three decades. He is scheduled to.see the Parole
Board for the tenth time in January of 2008.

Donald Ferrin has obtained two letters from his sentencing judge, Lawrence J.
| Bracken. On May 6, 1997, he wrote: |

“I have had occasion to review copies of the minutes of the Parole Board and have been
familiarized with his attitude during imprisonment, and his efforts to educate himself and
develop a life as a model prisoner. I cannot express my opinion as to whether he fully
appreciates the enormity of his actions for which I sentenced him. I can only say that
what I have been informed as to his actions while in prison is that he has made a sincere
effort to better himself and accept responsibility for his prior actions.”

On January 21, 2000, he wrote:

“Some 25 years have now past during which time Mr. Ferrin has been in prison by virtue
‘of the sentence imposed upon him which was 20 years to life. During the intervening
time I noted and continue to note that Mr. Ferrin has undertaken a number of steps to
rehabilitate himself and make himself worthy of release. I recognize your decision
encompasses a number of details with respect to his past which are not necessarily known
to myself. I do consider it important that he has educated himself, that he has taken steps
to be a model prisoner, and that he has retained the loyalty and affection of his family. As
I noted in my May 6, 1997 letter, he has apparently made a sincere effort to- acccpt
responsibility for his criminal behavior.”

The NYS Supreme Court has recently held in Alvaro Sanchez Jr. v. Dennison,
Index No. 1942-07 (Egan, Albany Counfy, 2007), the Pallrolle Board must givc heed to a
psychological assessment indicating the subject is not a danger to society and can be
-succ.essquy managed in the community. It is also mentioned the importance of létters
from correctional staff.

_On 4/15/97, Correctional Officers Manzer, Volpe, and Knox wrote:
“For the past five years, inmate Ferrin has worked for us as a runner and has always done
what was expected of him. Some of his tasks involved heavy lifting and many trips up
and down stairs carrying property and supplies. Ferrin has always been available for extra

odd jobs and has been a valuable aid to the running of my unit. It is my opinion that
Ferrin should be seriously considered for parole.”
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NYS Licensed Psychélog'ist, Joel H. Schofr evaluated Donald Ferrin on 9/2/2003.
Mr. Schorr evaluated Mr. Ferrin by using clinical interview tactics; The Shipley Hartford
Scale, The Thematic Apperception Tesf, The Rorscach Tcst; Thé House-Tree-Person
Drawing Test, The Sentence Completion Test, and the letter provided by the sentencing

judge. This evaluator found the following:

. “Mr, Ferrin is judged by the evaluator to be remorseful and sincere in his
statements;
* There is no evidence in this interview of lingering anger or an explosive behavior

’;endency in this point of his development;

) There is no evidence of emotional disturbance during this interview;

. Donald’s SGT test reveals regrets over his offense and determination to live a

good life hereafter there were no signs of psychopathy or dangerous behavior tendencies.

Donald demonstrates appropriate guilt over his past behavior. His Rorscach responses are

absent of any indications of psychotic thinking processes and/of delusional thinking

patterns. There is no suggesﬁon of any degree of underlying pathology 1"elated to

potential behavioral patterns for this individual at this time;

. In this examiner’s opinion, Donald clearly understands that what he did was very

~ wrong and in the ﬁlOS't fmpo_rtant way was unfixable. He hé.S, in this examiner’.s bpinion,
developed into an individual with good self control, a sensé‘of sélf that allows him to

 pursue his goals in a peaceful and non-conflictual manner upon his reléasé from prison,;
. He does not present as a person lwl.lo at this point of his life, is emotionally either

consciously or unconsciously compelled to commit violent acts;
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Donald is definitely ready to be released from prison and that he presonts no predicable
danger to others at this time. He demonsfrates no signs of psychologically driven violent
oompulsions ot preoccupations. ﬁe demonstrates no signs of angry or impulsive |
demeanor as part of his personality picture...He is felt to be no danger to his community
members or any other persons, with regards to violent behavior at this time.
. Ongoing supeﬁisiOn after release is appropriate bot there is no evidence from this
evaluation that he would be a do.nger of any kind nof would he be a difficult parolee.”
Yet the NYS Board of Paroie continues to deny parole. Donald would also be a member
‘of the Graziano class.

Donald’s parole denials read as follows:

1990 “Parole is denied due to the nature and circumstances of the instant offense a
felony murder. You shot and killed your unarmed victim at close range, the bullet striking
him between the eyes. This crime was committed shortly after your conditional release on
concurrent Robbery convictions. You have been given prior credit for a previous
sentence, and at this time have actually served about 16 and a half years on t_he current
sentence. Your institutional adjustment has been far less than satisfactory with numerous
disciplinary infractions.” : '

1992 “Your parole is denied. It is the opinion of the Board that your release at this time is
incompatible with the interest of society. The severity of your instant offense, murder 2
in which you shot your victim to death, militates against your discretionary release. You
“have an extensive criminal history dating from 1961 which includes youthful offender
adjudication and approximately 3 felony convictions. Past attempts to correct your
criminal behavior failed in that you were under parole supervision when you committed
the instant offense.”

1994 “Under conditional release parole supervision on Robbery charges for a scant 6
months, you became involved with the instant offense. Apparently you were involved in
an argument with the deceased wherein you shot him between the eyes. Coupled with
your extensive prior criminal history you have displayed such extreme violence in the
community that discretionary release is contrary to public safety. It is interesting to note
that you do not consider yourself a violent person, despite your history of violence.
Continue in constructive institutional programs and seek any group or individual
counseling to gain insight into your violence.”
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1996 “Parole is denied. You continue to serve a sentence of 20 years to life for the crime
of murder. This crime involves you shooting a man in the face causing his death. At the -
time of this offense, you were on parole from a prior state sentence for two counts of
Robbery. While we note your positive institutional adjustment, both in terms of your
programming and disciplinary record, the panel concludes that due to the serious nature
of the offense, your release to parole supervision would be inappropriate at this time.”

1998 “Parole denied. Prior to your instant offense, the killing of a male subject by
shooting him between the eyes, you have a criminal history and in fact, at the time of the
said offense, you were on parole for two robberies. It is not thought that the commumty
can live in safety with your release at this time.”

- 2000 “Parole is again denied. You continue to serve a sentence of twenty years to life for
murder. This crime involved you shooting a male victim in the head causing his death.
All factors considered including escalation in your criminal conduct that this violent
crime represents. This panel concludes that your release would deprecate the seriousness
of your offense.”

2002 “Denied. Hold for twenty-four months. Parole is denied. After a personal interview,
record review, and deliberation, this panel finds your release is incompatible with public
safety and welfare. Your instant offense involved the murder of another man where you
shot and killed him. At the time of this crime, you were on parole for a prior robbery 2™ |
robbery 3" sentence. Prior probation and local jail time are also noted. Consideration has
been given to your program completion and satisfactory behavior. However, due to your
poor record on community supervision, the violence you exhibited during the instant
offense, and emerging pattern of gun related crime, your release at this time is denied.
There is a reasonable probablhty you would not live and remain at liberty without
violating the law.”

2004 “Denied. Hold for twenty-four months. The instant offense, murder, involved you
-shooting your victim in the head causing his death. You committed this offense when you
were under parole supervision. Just over 5 months, (for two prior robbery convictions)
and then you fled to another state. Your criminal record commenced in 1961 and also
includes two prior burglary convictions, documents patterns of criminal behavior
undeterred by various criminal justice sanctions. When asked why you committed this

“crime you stated that maybe it was your ghetto mentality but provided no clear
understanding of the motivational factors related to your fatal actions. You repeated
‘numerous times that this has been described as a bar room brawl that led to a homicide;
as if that lessened your crime or the senseless loss of a human life. All considered,
including your positive programming-and disciplinary record, as well as
family/community support, parole cannot be granted given your wanton disregard for the
life of another.”

2006 “Denied. Hold tWenty-four months. After a review of the fecord and this interview

parole is denied. The 1,0. murder 1¥, involved your fatally shooting a male victim outside
of a bar. You were under conditional release supervision for approx. 5 months at the time
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of the instant offense for two separate robbery convictions. Your history includes a Y.O.
adjudication for a burglary related offense and a probation term for assault, Your
vocational, academic, and rehabilitative programming is noted and has been considered.
Your disciplinary record since your last Parole Board appearance includes one Tier 2
misconduct report. Your indifference for human life and violation of the law despite
previous legal intervention leads this panel to determine that your release is inappropriate
at this time as it would deprecate the seriousness of the crime and serve to undermine
respect for the law.”

Mr. Alexander is currently looking into this case; however this case is an example
of why the Board should no longer have discretion.

THE IGNORAL OF THE CRIMINAL PROCESS OF YOUTHFUL OFFENDERS
- AND PLEA BARGAINED CASES BY THE NYS BOARD OF PAROLE.

NYS juvenile offenders, generally at the ége of 21 are becoming lost in rtﬁ‘e .
system when transferred to adult correctional facilities as mandated under the law. Plea-
bargained defendants sentences are lengthehed whereiﬁ they serve much longer .criminal
sentences than intended in their bargain. This problem is caused by NYS Parole Board
members who are ignorant to or are ignoririg criminal legislation and re-sentencing these
offenders by erroneous-application of parole léws. Again, another example of why
parolé’s discretion must be curtailed. |

Specifically, the NYS Parole Board abides by conflicting policies regarding
juvenile offenders, plea-bargained offenders and adult offenders convicted by trial. They
treat all of these people the same despite legislation mandating otherwise. The penéi laws
~-and criminal procedure laws are in direct conflict with NYS Executive Law § 259 (i)
governing discretionary parolé relegsc. |

In general in the statute, there is no distinction .dir‘ectly in the section of the
Executive Law indicating the Board should treat these three_type-s of offenders

differently, specifically in the criteria used to evaluate parole decisions. However, with
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further legal analysis there is support herein these offenders should be treated differently
and they were intended to be treated differently when sentenced in the criminal cours.
The NYS Executive Law § 259 (i) states when evaluating a criminal defendant for

discretionary parole release the NYS Board of Parole must look at:

NYS Executive Law § 259 (i) (2) (c} (a)

- “Discretionary release on parole shall not be granted merely as a reward for good conduct
or efficient performance of duties while confined but after considering if there is a
reasonable probability that, if such inmate is released, he will live and remain at liberty
without violating the law, and that his release is not incompatible with the welfare of .
society and will not so deprecate the seriousness of his crime as to undermine respect for
the law.” The Parole Board shall consider; “(I} The institutional record including program
goals and accomplishments, academic achievements, vocational, educational, training or
work assignments, therapy and interpersonal relationships with staff and inmates;

(IT) Performance, if any, as a participant in a temporary release program; (III) Release
plans including community resources, employment, education and training and support
services available to the inmate; (IV) Any deportation order issued by the federal
government against the inmate while in the custody of the Department of Correctional
Services and any recommendation regarding the deportation made by the Commissioner
of the Department of Correctional Services pursuant to Section One Hundred Forty-
Seven of the Correction Law; (V) Any statement made to the Board by the crime victim
or the victim’s representative, where the crime victim is deceased or is mentally or
physically incapacitated. The Board shall provide toll-free telephone access for crime
victims. 'In the case of an oral statement made in accordance with subdivision one of
Section 440.50 of the Criminal Procedure Law, the Parole Board member shall present a
written report of the statement to the crime victim’s closest surviving relative, the
committee or guardian of such person, or the legal representative of any such person.
Such statement submitted by the victim or victim’s représentative may include
information concerning, threatening or intimidating conduct towards the victim, the -
victim’s representative, or the victim's family, made by the person sentenced and
occurring after the sentencing. Such information may include, but not be limited to, the
threatening or intimidating conduct of any other person who or which is directed by the
person sentenced.” Executive Law § 259 (i) (2) (¢) (a)

As stated, no where in this statute does it say there is a different evaluation
_process for juvenile or youthful offenders or plea-bargained sentences.
- In the three classes of offenders, this analysis will focus on the youthful offender

and the plea-bargained offender. Specifically, it should be noted that both of these
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offenders are offenders that have waived fundamental constitutional rights to enter a plea
of guilty saving the prosecution of their burdén to convict them beyond a reasonable
doubt in exchange for a lighter sentence. It should be further noted, when criminal
defendants enter a plea bargain, the sentencing phase of suchisa tWo-paﬂ process; the
pleé allocation and the sentencing. In a plea case, the recqmmendations of the district
attorney, defense attorney, and sentencing judge are usualty found in the.plea allocation.
This allocation also contains the actual plea bargain which becomes the foundation for
the plea-Bargained defendant’s conviction.

The NYS Board of Parole’s policy in regards to plea bargains is that they do not
feel they should have to review plea allocations as part of what is defined as an inmate’s
sentencing minutes. Counsel to the NYS Division of Parole, Terrence X. Tracy has

| unequli-vocally stated in -correspohdencé dated October 19, 2007:
“There is no statutory authority or settled case law that requires the Parole Board to
consider an inmate’s plea minutes when assessing the appropriateness of his or her
discretionary release, there is no basis for a change in the Division’s current policy”.

The current policy is unconstitutional. NYS Executive Law §259 (i) is
unconstitutional. The NYS Parole Board is functioqing outside of its statutory authority
becoming a re-sentencing body directly in conflict of the separation of powers clause
establishing the judiciary duties and legislative duties. The currént policy ignores the
purposes for the criminal justice system in establishing plea-bargained and youthful
offender statuses. The current system treats all three offenders the same under NYS
Executive Law ignoring the separation that was intended by the underlying criminal
justice system. This constitutes a system that is unfair, illegal and a violation of

defendant’s due process and other constitutional rights.
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The inherent secondary problem presented is that due to the great discretion of the
Parole Board criminal defendants cannot receive judicial relief in reviewing these
unconstitutional decisions. It is well-governed precedent that the NYS Parole Board’s

decisions are discretionary and, if made in accordance with statutory requirements, are

not subject to judicial review. Matter of Sweeper v. State of New York Exec. Dep’t. Bd.

Of Parole, 233 A.D. 2d 647, 648 (3d Dept. 1996); Matter of Zane v. Travis, 231 A.D. 2d

848 (4™ Dept._1996); Matter of Secilmic v. Keane, 225 A.D. 2d 628, 628-9 (2d Dept.

1996). Absent a convincing demonstration that the Parole Board failed to consider the
applicable statutory outlined criteria, it must be presumed that the Parole Board fulfilled

its duty. Matter of McKee v. New York State Bd. Of Parole, 157 A.D. 2d 944, 945 (34"

Dept. 1990). To warrant judicial intervention, the petitioner must show that the Parole

Board’s decision amounted to “irrationality bordering on impropriety.” Matter of Russo

v. New York State Bd. Of Parole, 50 N.Y.2d 69 (1980). It is also established that a
prisoner’s right to liberty was extinguished with his conviction and sentencing and

therefore, a petitioner has no constitutional guarantee to parole, Russo, (id). Citing;

Greenholtz v. Inmates of Nebraska Penal and Coﬁectional Complex, 442 U S. 1, 7(1979).

THE PLEA BARGAIN

A plea is defined as:

“An accused person’s formal response of guilty, not guilty, or no contest to a criminal
charge” (Black’s Law Dictionary, 1996).

A plea bargaih is defined as:

“A negotiated agreement between a p‘.rosecutor and a criminal defendant whereby the
.defendant pleads guilty to a lesser offense or to one of multiple charges in exchange for
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some concession by the prosecutor usually a more lenient sentence or dismissal of the
other charges™ (Black’s Law Dictionary, 1996).

A guilty plea is defined as:
“An accused person’s formal admission in court of having committed the charged
offense. A guilty plea is usually part of a plea bargain. It must be made voluntarily, and
only after the accused has been informed of and understands his or her rights. The plea
ordinarily has the same affect as a guilty verdict and conviction after a trial on the merits”
(Black’s Law Dictionary, 1996).
A conviction is defined as:
“1. The act or process of judicially finding someone 'gﬁilty of a crime; the state of having
been proved guilty; 2. The judgment (as by jury verdict) that a person is guilty of a
crime; 3. A strong belief or opinion” (Black’s Law Dictionary, 1996).
Ninety percent of all criminal éonvictions occur when a defendant waives the
'~ right to trial and pleads guilty (Olin, 2002). The plea bargain was an episodic tool prior to
the 19™ century but gained poplilarity during the Age of Industrialization (Olin, ﬁ002).
The purpose of using a plea bargain in sentencing was primarily for efficiency
purposes, avoiding burdensome caseloads, and securing a conviction for prosecutors
.(Fisher, 2003). For judges it decreased the likeliness of reversal as in most cases the
defendant must also waive their right to appeal (Fisher, 2003). For defendants to enter a
plea, the defendant must waive fundamental constitutional rights. These rights may -
include the right to trial 'by jury, the right to present witnesses and cross examination of
witnesses, the right to avoid self incrimination, and sometimes the right to appeal the
conviction (Fisher, 2003). A defendant enters a plea for many reasons including:

receiving a lesser sentence in exchange for his plea; receiving lesser charges in exchange

for his plea; receiving dismissal of some charges in exchange for bis plea; and a
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guaranteed outcome in the matter in regards to sentencing in exchange for his plea
(Fisher, 2003).
Courts have interpreted the use of plea bargaining. A criminal plea is considered a

contract of sort that the defendant enters into with the state or prosecutor. These bargains

entitle the defendant specific performance, Santobello v. New York, 404 U.S. 257

(1971); People v Youngs, 156 A.D. 2d 885 (3d Dept., 1989). Generaliy, the terms of a

plea bargain are entered into the record when the defendant accepts the plea. Once the
bargain is placed on the record, it is incumbent for the sentencing court to inform the
defendant of the plea bargain’s terms. It is an abuse of the court’s discretion to add any

non-agreed upon terms after sentencing, People v. Youngs; 156 A.D. 2d 885 (3d Dept.,

!

1989). Judicial recognition of a plea bargain is concluded by entry on the record, People
v. Hood, 62 N.Y. 2d 863 (1984). Lastly, for a plea bargain to be valid, a defendant must

enter a plea knowingly, willingly, and intelligently, People v. Shea, 254 A.D. 2d 512 (3d

Dept., 1998); People v. Moissett, 76 N.Y. 2d 909 (1990); People v. Harris, 242 A.D. 2d

782 (3d Dept., 1997); People v. Catu, 4 N.Y. 3d 242 (2005).

If the defendant is deprived of information necessary to make an informed choice
of whether to take a plea bargain 61‘ to choose alternative courses of action, the plea is
| invalid because it 1s involuntary, Q_a_tg_ (id). In the Catu case, the defentdant was not aware
of a term of post-release supervision that was attached to his criminal conviction. The |
court must make the defendant aware of thé-tenns of the plea or the plea is not considered
voluntary and the conviction must be reversed, Catu (id). A defendant must be advised of |

the direct consequences of a plea of guilty, People v. Ford, 86 N.Y. 2d 397 (1995). Post-
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release supervision is considered a direct consequence of a criminal conviction if it is part

of the valid sentence, People v. Catu, 4 N.Y. 3d 242 (2005).

Parole is also a direct consequence of a criminal conviction if the terms of the
sentence allow parole. Defendants are not being advised during their sentehcing that
Parole can ignore the plea bargain entered. Parole cannot ignore the terms of a plea or the
plea becomes a plea that was ente;cd involuntarily. Defendants would then have grounds
to have their sentence vacated under NYS CPL§ 440. -

To rcprésent this factor of ensuring' a plea is knowingly and voluntarily being
entered, a sentencing judge, during the plga colloquy, must read the original charges into
the record. They must read the charges the defendant agrees to plead to. These are
generally reduced charges and the sentencing judge will indicgte if any charges are being
dismissed in satisfaction of the plea. The sentencing judge then weighs all factors and
imposes the agreed upon plea. Once a defendant admits the agreed upon conduct to
satisfy the elements of the crime into the record this i)ecomes the. defendant’s convictionl,

solely the agreed upon plea and nothing additional.

NYS CPL § 430.10 indicates:
“ Except as otherwise specifically authoriZed by law when the court has imposed a
sentence of imprisonment and such sentence is in accordance with law, such sentence
may not be changed, suspended or interrupted once the term or period of the sentence has
commenced.” NYS CPL § 430.10

The Suprcmc Court long ago established the sentence imposed by the sentencing

judge is controlling; it is this sentence that constitutes the court’s judgment and

authorizes the custody of a defendant, Hill v. U.S. ex rel. Wampler, 298 U.S. 460 (1936);
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" (see also; Greene v. U.S. 358 U.S. 326 (1959); Johnson v. Mabry, 602 F. 2d 167 (8tI1 Cir.,

1979); Earley v. Murray, 451 F. 3d 71 (2" Cir., 2006).
The prisoner is detained not by virtue of the warrant of commitment but on

account of the judgment and séntence, Hill (id). Biddle v. Shirley, 16 F. 2d 566 (8" Cir.

1926). The judgr‘neht of the court establishes a dcfcndanfs sentence and that sentence
may not be increased by an administrator’s amendmént,.l_-li_ll_(id). When courts evaluate a
defendant’s .appealable issues they must evaluate both the sentencing minutes and the
plea allocétion to fully understand whether any of the appcaled claims are valid, People v.
Bell, 36 A.D. 2d 406 (2d Dept., 1971).

"In the Bell case, the issue presented was because Bell was convicted by means of
plea bargain rather than a verdict by trial. The record from the trial court constituted the
sole means for appellate review in regards to the basis of his conviction,_ Bell (id). In
cases such as these; when the minutes were not. available and the plea could not be
reconstructed, the defendant was entitled to re;rersal of their conviction, People v.

Grimmet, 127 A.D.2d 547 (1st Dept., 1987); People v. Mealer, 57 N.Y. 2d 214 (1982);

People v. Glass, 43 N.Y. 2& 283 (1977); People v. Rivera, 39 N.Y. 2d 519 (1976). The
Parole Boara has violated the U.S. Constitution’s selt;aration of powers clause by
substituting their opinion and ignoring the entered upon plea.

In Earley v. Murray 451 F. 3d 71 (2™ Cir., 2006), an issue was raised wherein the
NYS DepMent of Corrections altered an inmate’s sentence by adding a term of post-
release supervision to a sentence that did not include that punishment, Earley (id). The
sentencing minutes did not include the term of post-release supérvision. Thé NYS

Department of Corrections alterecf the original sentence and illegally added a term of
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post-release supervision that was not pronounced by tﬁe sentencing judge during
sentencing. The court in Earley held the NYS Department of Corrections did not have the
power to alter a sentence and the sentence imposed is only what the sentencing judge
imposed, Earley (id).

As indicated, a criminal defendant’s valid sentence is contained in the plea he
ent_ere‘d. The NYS Board of Parole also does not have the authority to change the

defendant’s plea. They must review his plea minutes to know what the plea was.

Defendants are entitled to specific performance of a plea bargain, People v. McDonnell,
49 N.Y. 2d 340 (1980). No one, no court clerk, no corrections officer, no one working for
'~ the Division of Parole can add anything to a judge’s scnteﬁce, People ex. rel Joyﬁer V.
NYS DOP., 2007 N.Y. Slip Op.‘ 50961U (Bronx Co., 2007). Yet Terrence Tracy,.counse-l
to NYS Board of Parole has initiated a “we do not review plea minutes as part of
sentencing minutes” policy. |

The N.YS Board of Parole, in their practicés have ignored these factors and have
taken it upon themselves to violate the law and become a re-sentencing authority which
they are not, ignoring the benefit the defendant entered into as part of their plea bargain.
This is a travesty of qutice. In essence, it renders the ﬁ_lea bargain invalid. What does
anyone have to gain to enter a plea bargain as opposed to going to trial when the Parole
Board can ignore the terms of the plea?

At the time many defehdant’s entered pleas decades ago, it was standard fora
defendant to serve the minimum sentence and then be released on parole as evidenced by
the statistics for parole releases during this time frame in 1993, prior-to Governor Pét_aki

taking office. After these defendants entered their plea and with the enactment of new
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sentencing laws and Governor Pataki’s “we must end parole for violent felons”
campaign, the expectation for release has become null and void with only 3% of A-1
felons being released in 2005 (Caher, 2006). These defendants are entitled to the deal
they were promised in exchange for their waiving constitutional rights. The Parole Board
is acting unlawfully and outside their authority in rendering a decision contrary to the
conditions of plea bargains.

Furthermore, NYS CPL § 380.70 mandates that a certified copy of an inmate’s
sentencing minutes must be delivered to the person in charge of the institution to which
the inmate has been delivered, presumably to be placed in the inmate’s permanent file so
that it is available for parole hearings.

9 NYCRR § 8000.5 (a) indicates:

" “The division shall cause to be obtaiﬁcd and filed, as soon as practicable, information as
complete as may be obtained with regard to each inmate who is received in an institution
under the jurisdiction of the State Department of Correctional Services, including a
complete statement of the crime for which the inmate has been sentenced, the
circumstances of such crime, all pre-sentence memoranda, the nature of the sentence, the
court in which he was sentenced, the name of the judge and district attorney, and copies
of such probation reports as may have been made as well as reports to the inmates social,
physical, mental, and psychiatric condition and histery.” 9 NYCRR § 8000.5 (a)

Where an inmate is serving a sentence by means of plea, the Board must look at
the plea minutes in addition to the sentencing minutes, as this contains the bargain the
inmate entered with the district attorney. A plea is a lesser charge and statements of the
district attorney and judge are relevant when making Parole Board decisions.

It has been recognizcd.that the Parole Board must give heed to the sentencing

minutes in a Parole Board hearing. It must pay attention to the wishes of the sentencing

judge and the district attorney. The Third Department recently visited this issue in the
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Standley case. In Standley, the inmate was serving a term of 20-life for Murder in the

second degree. The court found that when the Parole Board did not consider the

sentencing minutes and the recommendations of the sentencing judge, the judgment of a

parole denial must be reversed. NYS Executive Law § 259 (1) (a) (1); (2) (c) (a); Matter

of Edwards v. Travis, 304 A.D. 2d 576 (2d Dept., 2003); Matter of Walker v. NYS

Division of Parole, 203 A.D. 2d 757 (3d Dept., 1994); Pennix v. Dennison, Index No.

1977/2006 (Sup. Ct., Dutchess Co., 2006); Standley v. NYS Division of Parole, Index

No. 99252 (3d Dept., 2006); Lovell v. NYS Div. of Parole, 2007 N.Y. Slip. Op. 03809

(3d Dept., 2007); Carter v. Dennison, 2007 N.Y. Slip. Op. 501614 (3d Dept., 2007); Rios

v. NYS Division of Parole, Index No. 31731-06 (Sup. Ct. Kings County, 2007).

In McLaurin v. NYS Board of Parole, 2006 .N‘Y' Slip Op. 01806 (2d Dept.,
2007), the éourt held the Parole Boarci was required to order a copy of the sentencing
minutes and granted the petitioner a new hearing. The Board must consider the minutes
prior to making a parole release decision, NYS Executive Law § 259 (i); Matter_ of

Edwards v. Travis, 304 A.D. 2d 576 (2d Dept., 2003); Matter of Weinstein v. Dennison,

7 Misc. 3d 1009A (2005); Lovell v. NYS Div. of Parole, 2007 N.Y. Slip. Op. 03809 (3d
Dept., 2007). Specifically, the case of Weinstein cited above indicates the Board must

give heed to the plea minutes as well as the sentencing minutes.

In the Matter of Williams v. Travis, Index No. 1448-03 (Sup. Ct., Albany Co.,

2003), the court indicated Parole had to review the defendant’s plea minutes. In this case,
Parole considered matters outside of the defendant’s plea bargain including facts that he
did not admit to committing. The issue involved was whether the instant offense could .

include those facts alleged wherein the defendant never admitted the conduct in the plea
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allocation, Williams (id). Parole must review the plea or they are functioning as a re-
sentencing authority. This exceeds their purpose as defined by the legislature and violates |

the separation of powers clause of the U.S. Constitution.

CASE EXAMPLE MARC MURRAY -

Marc Murray, is currently incarcerated serving a sentence of 15-life for Murder in
the second degree reached by plea agreement. Throughout his fncarceration, the
petitioner has maintained the murder was an accidental shooting. On 8/23/06, he
appeared in front of his initial Board and was denied parole. They imposed a hold for an
additional twenty-four months.

‘The Board found:

“‘Parol_e is denied. After a careful review of your record, your personal interview, and due
deliberations it is the determination of this panel that, if released at this time there is a
reasonable probability that you would not live at liberty without violating the law, your
release at this time is incompatible with the welfare and safety of the community, and
- will so deprecate the seriousness of the crime as to undermine respect for the law. This
decision is based on the following factors: the seriousness and violent nature of the
instant offense of Murder in the second where in concert with another you shot and killed
the victim in the course of an armed robbery, and your poor record of institutional
adjustment which includes 18 Tier Two infractions and 1 Tier Three infraction.
- Consideration has been given to your program completion, however, due to the reasons
stated and your indifference to the values of human life, your releas¢ at this time is
denied”
This writer aplﬁealed the above mentioned decision based on the factor the Parole
Board did not have the petitioner’s sentencirig minutes at the time of his appearance. This
appeal was filed in January 2007. Commissioners Johnson, Grant, and Greenan sat on the
original Board.

It was discovered when this writer called in to check on the status of the appeal, -

the Appeals Unit misplaced the appeal. It was retrieved from Otisville Correctional.
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Facility approximately one month later. An initial decision was rendered in July 2007,
affirming the Parole Board decision. This dgcision waé rescinded.

On September 7, 2007, Commissioners Ortloff, Hernandez, a.nd Loor'ni.s signed
off on the appeal granting a de novo hearing. Marc Murray appeared before the NYS
Parole Board on October 17, 2007, in front of Commissioners Ortloff .(he wasn’t
supposed to be on this Board), Lemons, and Thompson for his de novo hearing. Marc
Murray was denied parole.

The Commissioners held:

“Following a careful review of your records and of the interview, it is the conclusion of
this panel that if you were released at this time there is a reasonable probability that you
would not live and remain at liberty without violating the law and that your release would
be incompatible with the public safety and welfare of the community. Your instant
offense of Murder 2 was an incident that started out as a robbery committed by you and
your codefendants. The two of you while both armed with guns selected the two innocent
victims to rob and during the robbery you shot one of the victims causing his death. This
senseless act was a sample of the lawless lifestyle you led at the time. Since your
incarceration you have programmed well and completed your GED. You have
interviewed well and have shown true remorse. However, released at this time would so
deprecate the seriousness of the instant offense as to show disregard for the law”.

This second decision was rendered after George Alexander issued his memo dated -
April 16, 2007. The memo stated:

“Accordingly, when assessing the appropriateness of an inmate’s release to parole
supervision where the minimum term is in excess of eight years, you must continue to
consider the statutory factors set forth in Executive Law § 259 i (1) and (2). In addition
after considering and weighing those statutory factors you must apply the standard
articulated section 259 i (2)(c) (a) of the Executive Law for determining the
appropriateness of the inmate’s release. That legal standard requires the Board to
consider in each inmate’s case ALL of the following:
1. whether there is a reasonable probability that, if such inmate is released , he or
she will live and remain at liberty without violating the law; and’
2. whether his or her release is incompatible with the welfare of society; and
- 3. whether the inmate’s release will so deprecate the seriousness of the offense as to
undermine respect for the law.” (Alexander Memo, April 16, 2007).
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The commissioners include the languagé in their denial. However, .it is their
discretion that allows them to issue this denial. They clearly state “You have interviewed
well and have shown true remorse.” Héwever, they still decide this man should remain in
prison. They clearly state “Since your incarceration you have programmed well and
-completed your GED” However, they still deny parole. Marc Mur_ray entered a plea in |
which he was given a minimum sentence of 15-life. The Board refuses to review his plea
minutes. They continue to re-sentence him to serve longer because of their discretion and

~ their personal beliefs of what his punishment should be.

YOUTHFUL OFFENDERS

This policy is even more troubling in analyzing the effect on youthful offenders.
Juvenile courts were created upon the premise that courts should look at the individual
~ offender and try to address. their needs and whatever family problem was contributing to |
the delinquency (Ruth & Reitz, 2003). Furthermore, the system was designed on the
| factor in which the system noted the culpability of the juvenile was separate and distinct
then that bf an adult offender (Ruth & Reitz, 2003). The underlying principle of allowing
_ juvenile offender .adjudication is based on “an .impulse-of kindness on the belief juveniles.
stand a better chance of a successful transition to adulthood without the baggage of a
. criminal record and on strong doubts about procedural safeéuards afforded in juvenile
courts (Ruth & Reitz, 2003 p.272). With this being said a clear in‘tent.is there. Youthful or
juvenile offenders were intended to be treated differently.
A youthful offender is defined by Black’s Law Dic,tioﬁary as:
“l. A person in late adblescence or early adulthood who has been convicted of a crime. A
youthful offender is often eligible for special programs not available to older offenders

including community supervision, the successful completion of which may lead to
erasing the conviction from the offender’s record” (Black’s Law Dictionary, 1996).
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NYS Criminal Procedure Law § 720.35 (1) indicates:

“A youthful offender adjudication is not a judgment of conviction is not a judgmcnt of

conviction for a crime or any other offense and does not operate as a disqualification of

any person to hold public office or public employment, or licenses but shall be deemed
conviction only for purposes of transfer of supervision and custody.” NYS CPL
§720.35(1)

Again a clear distinction is made between youthful offenders and other offenders.

PAROLE’S GUIDELINES

NYS Executive Law § 259 (i) (4) states part of parole’s duties is to:
“Estabiish written guidelines for its use in making parole decisions as required by law,
including fixing minimum periods of incarceration or ranges thereof of different
categories of offenders.” NYS Executive Law § 259 (1) (4)
This paﬁ of NYS Executive Law seems to draw a distinction that there are different
categories of offenders. .

‘The ability to craft guidelines is further codified in 9 NYCRR § 8001.3. This

statute states:

“The guidelines adbpted by the NYS Board of Parole represent the policy of the Board
concerning the customary total time served before release of each category of offense

a

based on the crime of conviction, actual criminal conduct, and each category of offender

based on prior criminal history.” 9 NYCRR § 8001.3(b)

Again, if parole does not review the plea minutes in plea-bargained or youthful offenders

how do they know what the criminal conduct was? They don’t.

| In December 1981, the NYS Division of Parole produced the Juvenile Offcnder
Guidelines Manual. This manual further outlined the procedures'for youthful offenders
were different than that of an adult offender. The manuat defines that in 1978 the

legislation created criminal court jurisdiction over juvenile offenders
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(N'YS Board of Parole, 1981). The manual indicates the Division of Youth can transfer a
juvenile to the NYS Department of Corrections ét any time when the offender is between
tﬁe ages of 16-21 depending on certain circumstances (NYS Board of Parole, 1981).
However, they must do so when the offender tufns 21 years of age (NYS Board of Parole
1681).

As a youthful offender, parole decisions are governed by laws pertaining to
inmates housed in adult state facilities (N YS Board of Parole, 1981). The New York
State Executive Law governs all parole releases. As stated above, the NYS Executive
Law states when considering an inmate for parole the Board must:

NYS Executive Law § 259 (i) (2) (c) (a)

“Discretionary release on parole shall not be granted merely as a reward for good conduct
or efficient performance of duties while confined but after considering if there is a
reasonable probability that, if such inmate is released, he will live and remain at liberty
without violating the law, and that his release is not incompatible with the welfare of
“society and will not so deprecate the seriousness of his crime as to undermine respect for
the law.” The Parole Board shall consider; “(I) The institutional record including program
goals and accomplishments, academic achievements, vocational, educational, training or
work assignments, therapy and interpersonal relationships with staff and inmates;

(I1) Performance, if any, as a participant in a temporary release program; (III) Release
plans including community resources, employment, education and training and support
services available to the inmate; (IV) Any deportation order issued by the federal
- government against the inmate while in the custody of the Department of Correctional
Services and any recommendation regarding the deportation made by the Commissioner
of the Department of Correctional Services pursuant to Section One Hundred Forty-
Seven of the Correction Law; (V) Any statement made to the Board by the crime victim
or the victim’s representative, where the crime victim is deceased or is mentally or
physically incapacitated. The Board shall provide toll-free telephone access for crime
victims. In the case of an oral statement made in accordance with subdivision one of
Section 440.50 of the Criminal Procedure Law, the Parole Board member shall present a
written report of the statement to the crime victim’s closest surviving relative, the
committee or guardian of such person, or the legal representative of any such person.
Such statement submitted by the victim or victim’s representative may include
information concerning, threatening or intimidating conduct towards the victim, the
victim’s representative, or the victim’s family, made by the person sentenced and
occurring after the sentencing. Such information may include, but not be limited to, the
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threatening or intimidating conduct of any other person who or which is directed by the
person sentenced.” Executive Law § 259 (i) (2) (c) (a)

Here is where the conflict enters. In the Juvenile Offenderr Manual it fnandates a
juvenile offender’s guidelines are determined by a point system. The point system is
calculated wherein the evaluator looks at certaiﬁ factors such as felony class, weapon use,

-forcible contact, and criminal history (NYS Board of Parole, 1.981). The guidelines are
then calculated sﬁggesting a release timeframé.

If the Division of Parole does not evaluate the offender in compliaﬁcc with the
plea he entered, fhe offender will receive a higher point score because they are looking at
the wh.olc indic.:tment. as opposed to the plea bargain. This will 'resuit in a longer
suggested pertod of _imprisonment’. Secondly, once the youthful offender is 'transfenfed to
an adult facility the parole officers preparing fhe inmate status report are calculating the
gt‘lidelines based .01.1 adﬁlt offender guidelines and not that for juvenile offenders.

Furthermore, juvenile offenders are appearing alongside the adult offenders when being
reviewed for discretionary release. The dis;inction tﬁat was created is being lost in the
shuffle and the jﬁVeniles are having their intended sentence‘slengtheﬁed by the NYS
Parole Board. |

Juvenile offenders 6nly represent 1% of the adult prison population in the nation
(Snyder & Sickmund, 2006). Specifically, in NY there are 2,308 j'uveniles in custody
(Snyder & Sickmund, 2006). However, this problem can be demonstré.tcd in the statistics
of parole releases. Alongside the aduit offenders, the juveﬁile offender release rate has
also declined. In 1§85, 5 ll% of juveniles apljearing before Parole Boards were released
(US Department of Justice, 2007). In 1997, that number decreased to a lhere 41% (US

Department of Justice, 2007).
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CULPABILITY OF JUVENILE OFFENDERS

Asa soc;iety there is evidence we recognize the limitations of an adolescent mind.

“We restrict the privilege to vote, serve on a jury, consumption of alcoholic beverages, |
'marry, enter a contract, and even the ability to watch movies with adult content”
(American Bgr Association, (ABA, 2004, p.1).

In study after study, scientists have concluded a teenage brain differs from that of
an adult (ABA, 2004). Dr. Elizabeth Sowell in her study fdund the section of the brain
that does critical thinking, the frontal lobe, goes through many changes during
adolescence (ABA,-'2004). She concluded on this factor, adolescents do not havle the -
ability to reason as well as adults (ABA, 2004).

In the case of Patterson v. Texas, evidence was presented indicating;

“Research has shown the brain does not cease to mature until an individual reaches the
twenties in those relevant parts that govern impulsivity, judgment, planning for the
future, foresight of consequences and other characteristics that make people morally
culpable. This process doesn’t fully develop until the age of 21 or 22” (Gur, undated cited
in ABA, 2004), -

It has been further indicated that adolescents who experience childhood
experiences that are abusive have é predisposition of violent behavior (ABA, 2004). Risk
factors include witnessing domestic violence, drug abuse in the home, 1')001' supervision
- and being a victim of physical and/of sexual abuse (ABA, 2004).

Former Parole Commissioner Vernon Manley has cited that there is a problem
within the NYS Board of Parole pertaining to juvenile offenders in a statement he gave as
part of a panel discussion. He stated:

“T saw that they were treating juveniles just like adults, the Board was. I remember

handing out articles to all of the commissioners that the NY Times had put out and said
that, you know, the neurons in the brain of a juvenile are not connected. They are not
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connected in the area of the brain that deals with consequences of what they do. And so
do you hold them to the same standard then?” (Manley, 2007).

Even here the former commissioner points to the lesser culpability but makes no mention
that the law and the rules of parole require them to hold the juveniles to a different

standard. They are not doing so.

CONSEQUENCES

» The NYS Board of Parole ié ignoring. the legisiative rules in which they are
required to function |

» The NYS Board of Parole is ignoring the sentencing judge, district attorney, and

'. defense counsels recommendations which are found in the plea minufes

o The NYS Board of Parole is destroying the intent and purpose of the American
Criminal Justice System’s usé of the plea bargain and c_rcating a unfair bargaining
system for criminal defendants |

. Thé ﬁYS‘ Board of Parole is re—éentcncing criminal defendants and lengthening
their agreed upon sentences

e The NYS Board of Parole is ignoriﬁg the underlining pﬁrpose of youthful

- offender adjydication and holding Y.O.’s to the same standard of judgmeﬁt as

adult offenders

* The NYS Board of Parole is ignoring the underlying purpose and intent of plea
bargains and holdix_ig plea-bargained defendants to. the same standard as felons

convicted by trial eliminating the benefit of entering a plea bargain
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o Criminal defendants’ pleas are not being entered knowingly, willingly, and
voluntarily as the NYS Board of Parole in their policies can ignore the plea and
* do not even review the plea minutes when making Parole Board decisions.

SOLUTIONS

Legislation must be amended accounting for the three distinct classes of

offenders; youthful offender, plea-bargained offender and convicted offender.

e Eliminate discretion at the Parole Board.

. Pgrole policies must be change;i to rﬂodel the criminal and penal code
intentions. |

» Plea bargains must be honored or the system has to be re-vamped as
fundamental constitutional protections are being ignored.

o Judicial review must be aﬂowed in parple denjals.

CONCLUSION

By addressing these issues you will restore faith and fairness in tﬁe criminal
justice syste'rn and parole. Eliminating the discretion of the Parole Board will also serve
as a benefit to corrections. Thousands of inmates will .again- believe it is worth it for them
to participate in programs, to seck.rehabilitafion, and to maintain a good disciplinary
record as they may actuélly have a chance of going home one day. Parole because it was
afforded discretion cannot operate oqtside the guidelines created by the legislatllre. _

 Criminal defendants in this country are afforded wide fundamental constitutional
protections. When they waive these rights and enter a plea this does not give parole the

right to ignore the bargain they entered.
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" To conclude I have enclosed an actual plea allocation to remind us of all of the
constitutional rights waived in entering a plea bargain.

“Court: you understand that you have an absolute right.to remain silent in the face of the
charges pending against you in this indictment but that if you do plead guilty here today
in accordance with this plea bargain that you are waiving and giving up your right to
remain silent and in fact you will be admitting that you committed a crime?

Defendant: Yes. ‘

Court: And you have discussed this matter to your satisfaction with your attorney?
Defendant: Yes. _
Court: Have you had enough time to speak with your attorney, family, friends, advisors,
whomever you wish to speak with so you know how you will proceed here today in
reference to this plea bargain?

Defendant: Yes. .

Court: Have you discussed with your attorney the strengths and weaknesses of the
people’s evidence against you in this case as he views the evidence?

Defendant: Yes.

Court: In addition, have you discussed with your attbrney any possible legal or
constitutional defenses that you might have to the crimes charged agalnst you on the
indictment?

Defendant: Yes.

Court: Are you satisfied with the legal representation given to you in this matter by your
attorney?

Defendant: Yes I am.

Court: In addition, to your attorney, is there anyone else that you feel that you absolutely
have to speak with or have present here today before you can proceed with this matter?
Defendant: No..

Court: Do you understand that you have arighttoa trial by jury or by the court sitting
alone without the jury with regard to the charges pending agamst you in this indictment?
Defendant: Yes.

Court: Do you understand that as such a trial the People of the State of New York in this
case represented by the DA’s Office would have to prove every necessary element of a
crime by proof beyond a reasonable doubt in order to obtain a conviction against you of
that crime? '

Defendant: Yes.

Court: Do you understand at such a trial you would have the r1ght to confront witnesses
and to cross-examine them through your attorney?

Defendant: Yes,

Court: Do you understand that at such trial you as a defendant have no burden of proof?
The burden of proof is on the People. It never shifis to the defendant. You have to prove
absolutely nothing. You can stand mute if you wish to and the people would have to
prove every necessary element of a crime by proof beyond a reasonable doubt do you
understand that?

Defendant: Yes.
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Court: Do you understand that at such a trial you would have the right to present evidence
on your behalf, you would have the right to call witnesses to testify in your behalf by
subpoena, if necessary, and or you would have the rlght to testify on your own behalf if
you chose to do any or all of these things?

Defendant: Yes. :
Court: Do you understand however, if you plead guilty here today in accordance with
this plea bargain to the agreed upon counts of this indictment that you have resolved this
indictment, you have resolved this matter there will not be a trial and therefore, you will
have waived or given up all of those rights that I just told you about?

Defendant: Yes. .

Court: Do you understand that your pleas of guilty to the agreed upon counts are :
convictions just as if you had taken this indictment to trial and been convicted by verdict
after trial for those counts of the indictment? ‘
Defendant: Yes...

Court: Do you understand and agree that in consideration of this negotiated plea, this plea
bargain that you are waiving and giving up certain rights that you have regarding this
matter and this indictment, including your right to have motions filed on your behalf by
your attorney?

Defendant: Yes.

Court: Including your right to have any hearings including suppressional hearings that
you otherwise might have been entitled to receive?

Defendant: Yes..

Court: Now if you plead guilty here today in accordance with this plea bargain everything
stated on the record will become part of an overall plea agreement as to sentence and will
itself be incorporated into and become part of the plea agreement. You need to remain in
compliance with the plea agreement in order to be assured that you receive the plea
bargain sentence in this case.

" Court: You are receiving the plea bargain in substantial part because of your willingness
to accept responsibility for your criminal actions”
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Surely this is what a plea should represent. It was intended that the Parole Board
is also bound by this agreement. As stated, their discretion is what allows them to
disregard this and trample the constitutional and statutory rights of all plea bargained

inmates in this state, which as stated represents a good 90% of all convicted people.

Sincerely,

Cheryl L. Kates Esq.
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Testimony of Alan Rosenthal
Center for Community Alternatives
before the
New York State Commission on Sentencing Reform
Buffalo, New York
November 19, 2007

Thank you to this Commission for the opportunity that this public hearing presents, and
thank you td the Commission for the hard work that this Preliminary Proposal represents.

The Center for Community Alternatives is uniquely positioned to comment on the
- proposal based updn our work in direct service,.reen‘try' programs, research, policy and
sentencing advocacy. It is with ove.r. 20 years of such experience that I make these comments on
behalf of CCA. | |

The focus on reentry over the last few years, culminﬁting in President Bush’s highlighting
the issue in his 2004 State of the Union address, was viéwed by many as an opportunity to
examine the traditional goals of sentencing. In the summer of 2006 the New York State
legislature did just that when it enacted an amendment to Penal Law §1.05(6), adding the goal of
“the promqtion of their successful ﬁmd productive reenfry and ;'eintegration into society” to
the four tra&itional goals of sentencing.

Equipped with the knowledge and consciousness that reentry and reintegration are
' inextricably connected to public safety, there were those of us‘who‘ hoped that this Commission
would fashion é senfencing scheme that reflected the course the legislature had charted. Many
hoped that this Sentencing Commission was in search of a sentencing model that would be
compatible with our.current.balance of sentencing goals, concern over racial disparities, mass

incarceration, the disintegrative efchts of incarceration and our new understanding that reentry

and reintegration are the road to public safety.



We recognize that the Commission’s Preliminary Proposal offered several specific

~ recommendations that would advance reintegration and reentry. However, it did not connect the
goal of reentry and reintegration to sentencing. Moreover, thé recommendation for determinate
sentencing continues to anchor New York’s senteﬂcing model on the traditional goal of

punishment.

THE PROPOSED DETERMINATE SENTENCING MODEL IS THE WRONG
MODEL AT THE WRONG TIME

A sentencing model should fit the current goals of sentencing. The historic overview
_provided in the Commission report makes clear why determinate sentencing is the wrong model
for New York for the 21% Century.

L 1796 - A new penal code with the goals of punishment a.nd deterrence brought
determinate sentence to New York. The goal and the sentencing model coincided.

[ ] 1877-1870 - New York saW the ascendancy of rehabilité.tion as a goal and the
creation of the indeterminate model to make sentencinglprac.tices compatible with
that goal.

o 19770 - Present - Focus shifted away from ;’ehabilitation. New York and the rest of
the nation turned to the goals of retribution and incapgcitation.
BétWéen 1970 - 1975 New -York tﬁned from the goal of rehabilitation but
continuéd to use the indeterminate model that was designed with rehabilitation as
the goal. |
It was a system out of sync.

The goals of scnten;:ing and the model need to be compatible. However, that is not the

path down which this Preliminary Proposal would have us travel.
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In 1995, New York began its crossover to determinate sent_encing. It started with so-
called violent offenses. The goal was puhi.shment. It wes driven by the promise of federal
money and, on the ‘national.level, the privatelprison lobby.

Determinate sentencing is not consistent with New York’s new 5 goals of sentencing and
a focus on reintegration. Reliance on indeterminate sentencing would once again create a
sentencing model out of sync with our sentencing goals. We are trying to fit the square peg of
our sentencing goals into the round hole of a determinate sentencing model.

The clear advantage- of indeterminate sentencing is that when appropriate criteria are used
for parole release decision-making it serves to enhance reintegration and limits the risk thata
person will remain incarcerated beyond that which is necessary. Stated another way, it helps to
avoid neediess punishment.

ANALYZING THE ARGUMENTS IN FAVOR OF
THE DETERMINATE SENTENCING MODEL

The Preliminary Proposal sets forth 6 arguments to justify determinate sentencing:

Simplification

Certainty

Follow the trend

Uniformity, fairness and “truth-in-sentencing”
Criticism of parole decision-making
Facilitate more informed plea bargaining

S e

Let’s te.ke a closer look at them one at a time:

1. Simplification - Creating a sentencing model that is simple - but inconsistent with the
stated goals of sentencing - is not necessarily desirable nor is it consisteﬁt. It creates a system at
odds with itself and will surely prove counter-productive to reintegrati_on and public safety.

2. Certainty - This is promoted as the centerpiece of the determinate position.



Proponents of determinate sentencing criticize indeterminate sentencing, by pointing to the
uncertainty of 5 potential release dates:

1) Supplemental merit release date (for drug offenses)
2) Merit release date

3) Parole date -

4) Conditional release date

5) Maximum release date

This gives us 5 potential release dates when the supplemental merit release date,

applicable only to drug offenses, is included.

But, what is the certainty of determinate sentencing? A careful examination of the
potential release dates under determinate sentencing reveals the uncertainty of this certainty.

1) Merit release date

2) Conditional release date

3) Maximum determinate release date

4) Maximum determinate release date plus additional time for post-release
supervision

5) Up to an additional 6 month kicker - Penal Law §70. 45

6) And for Sex Offenders (effective April 13, 2007 SOMTA) we have a
determinate sentence compounded by the uncenamty of a release date set by the
parole board for any post release supervision violator with a time assessment of
more than 3 years.

- There are 6 potential release dates when we include sex offenses. In short, the
uncertainty of whether parole will be granted is replaced by the uncertain of the time assessment.
Moreover, there are 5 additional possible release dates for determinate sentencing:

1) Work release date
2) CASAT release date
3} Willard release date
4) Shock release date
. 5) Civil commitment — and the uncertainty of a lzfetlme of confinement
~ The truth about the determinate truth-in-sentencing model is that it will i_nject no more

certainty into the process than indeterminate sentencing and perhaps less.
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3. Itis logical to follow the trend towards determinate sentencing.

We suggest that New York should not simply follow sentencing policy trends,
particularly if the trend is inconsistent with our new sentencing goals and the arguments in favor
of the trend do not hold up under scrutiny. |

4. Uniformity, fairness and “truth—in-sentencing.”

“Truth-in-sentencing,” whatever that term implies, clearly does not mean cert#inty,
uniformity or fairness. For example, a 7 year determinate sentence with 5 yeérs post-release
supervi-sion illustrates the uncgrtainty. Under the best case scenario, earning merit time and good
time, incarceration would last 5 yeérs. Under the worst case scenario, including violations of
- post-release Supervision, incarceration could total 12 % years.

Does that broad incgrceration range, really represent a concept that is dubbed “truth-in-
sentencing?”’. What is truthful about a 7 year determinate sentencé that could result in 12 ¥ years
of incarceration?

5. The Commiésion’s criticism of Parole Board decisioﬁ making is well-founded. T.O
date,. the Parole Board has engaged in an over-reliance on the underlying coniriction as a basis
for denial of parole,

But is this a reason to scrap indeterminate sentencing? We think not. This criticism
argues for the reform of the iJarole board decision—making process to make it consistent with the
goals of reentry and reintegration rathe‘r'than the abandonment of indeterminate sentencing.

This criticism sounds familiar. For the past three decades advocates, people in prison and
their‘fa.milies have leveled this criticism and it has fallen on deaf eafs. Baut the call was to feform :

the parole board decision making - not scrap it.



If this criticism is so heart-felt by this Commission, and given as a reason to move to
determinate sentencing, yet for those.who will languish in prison with the old or life
indeterminate sentences - the question must be asked: Why is the Commission’s reaction so
tepid when it comes to reforming the decision making process?

“The commission will consider the implications of proposing an amendment

to Parole’s discretionary release guidelines to require that less weight be

given by the Parole Board to the una‘eﬂying offense and greater focus be

given to the inmate’s behavior while in prison. y

If it is a good enough reason to scrap the entire .indeterminatc sentencing mode, why does
it earn only “cohsideration of i_mpiicétidns”‘ when it comes to the reform of the parole granting |
cfitcria? CCA urges the Commission to make this rcéommendation forthrightly and propose that
the primary focus b¢ placed on behavior and progress while in prison. After all, many people -
lifers,l people serving old indeterminate sentences, parole violatoré; and sex offenders serving |
time on post-release supervision violations - will be subject to parole board decision making that
should not rely on the nature of th(_e offeﬁse.. |

6. Determinate sentences facilitate more informed plea bargaining because the parties
-can bargain over fixed terms. |

As discu.ssed above, in fealify there is no more certainty in a detcrmingte sentence than iﬁ
an indeterminate sentence. Plea bargaining as we currently know it - in our mixed systém of |
determinate and indeterminate sentencing - offers no more informed decision making by the
parties to the negotiations uﬁder one sentencing model as opposed té the other. In fact, the

willingness and ability of the parties to engage in plea bargaining seems unaffected by the nature
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of the sentencing model invoked.

I urge you not to forego the search for a senteﬁcing model that serves to promote our.
newest sentencing goal. What is remarkable about the six justifying arguments for determinate
sentencing is that none of them address public safety or the promotion of successful reentry and
réintegration. The‘histdry of determinate sentencing in NeQ York and elsewhere reflects that it
is simply about longef sentences and. While incapacitation deters crime during the péi'iod of
incarceration it does little to improve public safety aftcr release. Determinate sentencing is
simply not conducive to our best efforts to promote successful reentry and reintegration.

ADDITIONAL ISSUES

Drug Law Reform

As one who has researched, written and lectured on the. racial disparities in our criminal
justice system, driven in large part by our drug policy, inéluding seﬁtencing, I was deeply
. disappointed that the Best that the Commission could provide for New York was the'hopc that it
“will study existing proposals for reform...to determine whether additional drug law-related
reform can be accomplished without jeopardizing public safety.” There is a voluminous body of
research that shows that our current drug laws undermiﬁe public safety by incarceratiﬁg SO many
men and women of color in ways thgt undermine the health, economic wéll-being and safety of
theif families and commﬁnities, and in ways that undermine confidence in our system of justice.

One of the areas of drug reform that screams out for aﬁention is to complete the
_resentcncing eligibility for ﬁeople convicted of A-Il drug offenseé. As this Commission is |
aware, the DLRA II made some people serving life sentences on A;II drug offenses eligible for

resentencing. Tragically, for many others, because of the tortured language regarding eligibility



for such resentencing, they could not even apply. The case of People v. Mills, a decision by
Judge Anthony Aloi, illustrates the point. Mills, serving a sentence of 3 to life had served 1.1
| years by the time he applied for resentencing. Unlike the person in the cell next to him, who was
serving a sentence of 5 to life, for the very same A-II drug offense, and who had served only one
| year of that sentence, Mills was determined under the DLRA II to be ineligible for resentencing.
The patent unfairness requires reform. -Exclﬁding Mills and others siinilarly situated from
resentencing, while permitting others to be resentenced is not justified by a public séfcty
concern. The inequity was recognized by Judge Aloi who beseeched the legislature to correct -
this injustice:
“The Court is hopeful that this case will prompt the State Legislature
to rewrite this legislation to address the inequities raised by this and
similar cases.” (Mills Decision is attached).
Two years later there-has been no change.

[

Exnanding Merit Time

The Commission should move from its position of “considering” whether the merit tirlné '
program “should be expanded” to making this an outright rccomméndation. It should be
expanded for all determinate sentences. Denial of merit time is particularly'inappfopﬁate, as is
" now the case, in the situation of a person who is serving both a lengthy non-violent séntence at_ld
a shorter violent sentence running concurrently. Even after the i_naximum shorter sentence has
been served, the person is barred from earning merit time oh the longer, non-violent scnténce.

This policy should be reformed.



Expanding Work Release

Work release is an essential backend component of our renewed commitment to reentry
and reintegration. ‘Over the past decade the use of work release has shrunk as the political grasp
of Executive Orders have strangled the life out of this program that prepares people for
community reintegration. This Commission is urged to breathe new life into work release.
Move beyond “the cldse examination” and embrace the concept. Fear of the bad publicity
caused by the aberrant case should not deter the progress that can be ma_dé by improving public
safety through the use of work release. Using work release to prepare a person more fully for |

reintegration will decrease recidivism and prevent further victimization.

Using Evidence-Based Qutcomes to Reduce Recidivism

Almost one third of this report was devoted to identifying areas where New York might
make use of evidence-based practices, yet remarkably there is ﬁot one word about applying
evidence-based research to our Sentencing przictices. I urge this Commission to review the
Multnomah, Oregon experiehce with evidence-based sentencing and the writings on this subject
| by Oregon Circuit Court Judge Michael Marcus. (Sentencing in the Temple of Denunciation:
- Criminal Justice's Weakest Lin)c, 1 Ohio Law Journal of Criminal Law 671 (2004)), Judge
* Marcus convincingly argues that by using evidence-based “smart sentencing” an;i rigorously
scmtinizidg data on what sentences work or not on which defendants, we can allocate our
correctional resources far more cfﬁcieﬁtly - mea;surcd by public safety — than if Qe settle for
“just deserts” with no accountability for outcomes. Applying evidence-based practices to

sentencing (as opposed to merely developing defendant profiles and defendant risk assessments)

9



will help us avoid the conclusion about our sentencing practices that Judge Marcus so poignantly

articulates:
“A foreign observer might reasonably conclude that this society
has no literature or discipline related to corrections or criminology,
and that the ritual is not designed for public safety or that the
~ participants trust sentencing by hubris as a matter of faith.”
Thank you.
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*1] THE PEQPLE OF THE STATE OF NEW YORK, against Donald Mills, Defendant.
94-2116
COUNTY COURT OF NEW YORK, ONONDAGA COUNTY

' 2007 NY Slip Op 50100U; 2007 N.Y. Misc. LEXIS 129

January 16, 2007, Decided
NOTICE:

[** 1] THIS OPINION IS UNCORRECTED AND WILL NOT BE PUBLISHED IN THE
PRINTED OFFICIAL REPORTS.

PRIOR HISTORY: People v. Mills, 12 Misc. 3d 1188A 824 N.Y.S.2d 765, 2006 N.Y. Misc.
LEXIS 2082 (2006)

COUNSEL: WILLIAM 1. FITZPATRICK ESQ., District Attorney of Onondaga County,
AUDRA ALBRIGHT, ESQ., of Counsel, For the People.

ERIC JESCHKE, ESQ., Attorney for Defendant.

JUDGES: Hon. Anthony F. Aloi, County Court Judge.

OPINION BY: Anthony F. Aloi

OPINION:

Anthony F. .Aloi, I

This is a motion by the People pursuant to CPL Section 440.40(1) seeking to set aside the
defendant's re-sentencing. On June 22, 2006 the defendant was re-sentenced to an eight year

determinate sentence with a five year post-release supervision penod pursuant to the 2005 Drug

Law Reform Act (DLRA) (L 2005 Chapter 643).

The People are now requesting that this Court set aside the defendant's re-sentencing upon the
grounds that it was invalid as a matter of law, based upon the ruling in People v. Bautista, 26
A.D.3d 230, 809 N.Y.S.2d 62 (First Dept., 2006), appeal dismissed, 7 N.Y.3d 838, 857 N.E.2d
49, 823 N.Y.S5.2d 754 (2006). '
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The Court in Bautista held that while Chapter 643 and Corrections Law 851(2) [**2] , when
read together, are not models of clarity, that the 2005 Drug Law Reform Act provides that a
defendant who was convicted of a Class A-II felony drug offense and sentenced to an
indeterminate sentence under prior law to an indeterminate term of imprisonment with a
minimum of not less than three years, and who is more than 12 months from being an "eligible
inmate", as that term is defined in Corrections Law Section 851 (2), may apply to be re-
sentenced in accordance with Penal Law Section 70.71.The Court held in Bautista that an
"eligible inmate" is "a person confined in an institution who is eligible for release on parole or
who will become eligible for release on parole or conditional release within two years"
(Corrections Law Section 851(2)). When read together, these provisions mandate that, in order to
qualify for [*2] re-sentencing under the 2005 DLRA, a Class A-II drug offender maust not be
eligible for parole within three years.

The People further contend that the Court in People v. Modesto Perez, NYLJ, February 3, 2006
(New York County), a trial level case, has reversed itself in an unpublished decision on March
10, 2006. The [**3] Court in People v. Perez, in its March 10, 2006 decision, stated that on May
26, 2005 the Court sentenced the defendant to a prison term of three years to life as a result of
the defendant's guilty plea to Criminal Possession of a Controlled Substance in the Second
Degree, and that the defendant on November 22, 2005 moved pro se for re-sentencing pursuant
to Chapter 643 of the laws of 2005. On January 24, 2006 that Court rejected the People's - -
argument that defendant was outside the scope of that law because he belonged to that class of
inmates who become parole eligible in more than one but less than three years, and assigned
counsel on defendant's behalf.

However, the Perez Court, in citing Péople v. Bautista (March 2, 2006) has subsequently stated
that:

"The First Department subsequently held that Chapter 643 relief is limited to those inmates who
become parole eligible more than three years from the date of their re-sentencing applications.
Because defendant becomes parole eligible only slightly more than two years from the date of

- his application, I am constrained by Bqutista to deny the application. Accordingly, defendant's -
motion for re-sentencing [**4] is denied."

Cleaﬂy the Court in Perez reversed itself because a trial-level judge in the First Départment was
. required to follow the Appellate Division, First Department's decision in Bautista.

In another First Department trial-level case not cited by the People, People v. Santos, 13 Misc.
3d 1230A, 2006 NY Misc. LEXIS 3112, 2006 NY Slip Ops 52063U, that Court also stated that:

"This Court is constrained to follow Bautista, and therefore holds that the
defendant is ineligible to be re-sentenced (See People v. Turner, 5 NY3d 476,
482, 840 N.E.2d 123, 806 N.Y.S.2d 154 (2005); Mountain View Coach Lines v.
Storms, 102 A.D.2d 663, 664-65, 476 N.Y.S.2d 918 -- (2d Dept. 1984). In the
absence of Court of Appeals precedent, Bautista is binding on all trial-level
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courts. (Turner, 5 NY3d at 482). The Court of Appeals recently determined that
Chap. 643 did not provide for appeal by permission to the Court of Appeals, and
therefore dismissed the appeal in Bautista 7 N.Y.3d 838, 857 N.E.2d 49, 823
N.Y.S.2d 754, 2006 N.Y. LEXIS 2527, 2006 NY Slip Op 6508; 2006 WL
2689700. While the First Department decision in Bautista is entitled to respect
from other appellate [**5] courts, Turner, 5 NY3d at 482, the Second
Department is of course free to reach another conclusion.”

The People contend, therefore, that as a result of the Court in Perez having reversed itself, and
since this Court cited Perez in support of this Court's decision to re-sentence the defendant,
Donald Mills, that this Court is required to set aside the defendant's re-sentencing based on the
First Department's holding in Bautista. The Court in Perez, as a trial-level court within the First
Department, must follow the determination of the Appellate Division, and once the Perez Court
became aware of the Appellate Division, First Department's decision in Bautista, the Perez
Court was required to vacate and set aside its decision. [*3] '

While the First Department decision in Bautista is entitled to great respect from other courts,
absent Court of Appeals precedent, this Court and the Appellate Division, Fourth Department
are free to reach the same or another conclusion.

The Court would note, however, that in a decision published subsequent to the oral arguments of
this motion, the Appellate Division, Third Department, on December 7, 2006, in [**6] People
v. Thomas, 2006 NY Slip Op 9060; 2006 NY App. Div. LEXIS 14461, reversed a trial-level re-
sentence pursuant to the 2005 Drug Law Reform Act (L 2005, Chapter 643), and in so doing
cited the holding in People v. Bautista, 26 AD3d 230, 809 N.Y.S.2d 62, finding that when the
Drug Law Reform Act and Correction Law 851(2) are read together, these provisions mandate
that in order to qualify for re-sentencing under the 2005 DLRA a Class A-1I felony drug
offender must not be eligible for parole within three years. The defendant in Thomas was
sentenced to an indeterminate term of imprisonment of eight years to life on September 13,
1999 as a result of his plea of guilty to the A-II drug felony of Criminal Possession of a
Controlled Substance in the Second Degree, and he applied to be re-sentenced in September of

2005. The Thomas Court held, since the record revealed that at the time of his application to be .

re-sentenced defendant was eligible for parole in February 2007, "well within the three year
period," the Appellate Division, Third Department stated "Accordingly, County Court erred in
re-sentencing him under the 2005 [**7] DLRA and the judgment must be reversed."

Additionally the Appellate Division, Second Department, in a decision dated December 26,
2006, in ; People v. Parris 6 N.Y.3d 851, 849 N.E.2d 980, 816 N.Y.S.2d 757, 2006 NY Slip Op
10110 (Iv. denied) has now also followed the holding in People v. Bautista. The Appellate
Division, Second Department, in affirming the denial of the defendant's application to be re-
sentenced under DLRA II stated:

"Chépter 643 of the Laws of 2005 (hereinafter Chapter 643) grants to certain
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inmates convicted of class A-II drug felonies the right to move for resentencing.
Although, as the Appellate Division, First Department, observed, Chapter 643 is
"not a model of clarify" (People v. Bautista, 26 AD3d 230, 809 N.Y.S.2d 62), it
affords possible relief to certain inmates who are "more than twelve months from
being an eligible inmate as that term is defined in subdivision 2 of section 851 of
the correction law" (L 2005 ch 643 Section 1). The import of this language is that
it does not apply to an inmate who is already an "eligible inmate”, namely "a
person confined to an institution who is eligible for release on parole [**8] or
who will become eligible for release on parole or conditional release within two
years (Correction Law Section 851[2]), or to any inmate who would fit within
that class of persons in a year or less. In short, Chapter 643 does not apply to
inmates who are three or fewer years from eligibility for parole (see People v.
Bautista, supra ; see also People v. Cuebas, 12 Misc 3d 987, 989, 820 N.Y.S.2d
688; People v. McCurdy, 11 Misc 3d 757, 763, 813 N.Y.S.2d 860). Here,
although the defendant and the People disagree on the specific date that the
defendant will be eligible for parole, both dates were less than three years from
the date the defendant filed his motion for resentencing. Consequently, the
County Court properly found that the defendant was not entitled to seek relief
under Chapter 643."

The instant case is factually distinguishable from Bautista, Thomas and Parris in that the
defendants in those cases had not served the minimum sentence imposed by the Court. [*4]
Therefore, the issue still remains, is the defendant, Donald Mills, and similarly-situated
defendants who have served their court-imposed [**9] minimum sentences and have appeared
before the Parole Board and have been denied parole, eligible to be re-sentenced under this
poorly-written Drug Law Reform Act, and is the Bautista holding applicable under such
circumstances?

When the holdings of the foregoing Appellate Division cases are considered, it is clear that
"Chapter 643" affords possible relief to certain inmates who are more than twelve months from
being an "eligible inmate" as that term is defined in Correction Law 851(2). The courts, in
following the holding in Bautista, have cited Correction Law 851(2) and have quoted the
definition of "eligible inmate" as follows:

"Eligible inmate" means: A person confined in an institution who is eligible for
release on parole on who wﬂl become ehglble for release on parole or conditional
release within two years."

Based on that definition and the Appellate Division's holdings in Bautista, Thomas and Parris,
those courts have held that the re-sentencing provisions of Chapter 643 do not apply to an
inmate who is already an "eligible inmate", namely, a person confined to an institution who is
eligible [**10] for "release on parole" or who will become eligible for release on parole within
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two years, or to any inmate who would fit within that class of persons in a year or less, and
conclude therefore, that Chapter 643 does not apply to inmates who are three or fewer years
from "parole eligibility".

The courts that have dealt with this issue have not had occasion to quote the additional
definition of "eligible inmate" in Correction Law 851(2), since those cases have not involved a
re-sentencing application by an inmate who had served his court-imposed minimum and had
been subsequently denied parole.

Correction Lew 851(2) further defines the term "eligible inmate" in relevant part as that term
relates to an inmate’s ehglblhty for temporary release, subsequent to having been denied parole
as follows:

"If an inmate is denied release on pé.role such inmate shall not be deemed an
eligible inmate until he or she is within two years of his or her next scheduled
appearance before the State Parole Board.

This portion of the definition of "eligible inmate" and the issue presented as it relates to the facts
of the case was not raised [**11] by the People or discussed by the Court in the original re-
sentence application or decision. Thus, does this further specific definition of "eligible inmate"
also contained in Correction Law 851(2) upon further consideration of the language of Chapter
643, alter in any respect the holdings of Bautista, Thomas and Parris as they relate to the facts
of this case? While those courts did not deal with this portion of the definition of "eligible
inmate”, it is clear that Chapter 643 extends possible re-sentencing relief only to certain inmates
who are more than twelve months from being an "eligible inmate", as that term is defined in
subdivision 2 of Section 851 of the Correction Law." The reference to the definition of "eligible
inmate" contained in 851(2) by the language of Chapter 643 does not limit the definition of
"eligible inmate" to only the first portion of Correction Law 851(2) cited by the foregoing
Appellate Division decisions. Therefore, an inmate, pursuant to Correction Law 851(2), may be
deemed an [*5] "eligible inmate" when he is (1) eligible for release on parole, [**12] or (2)
who will become eligible for release on parole or conditional release within two years, or (3)
having been denied release on parole is within two years of his or her next scheduled
appearance before the State Parole Board, or (4) he or she is an inmate who would fit within the
foregoing class of persons set forth in (1), (2) or (3) above within a year or less.

The defendant, on July 26, 1995, was sentenced to an indeterminate sentence of three years to
life, and on June 9, 1998 was issued an inmate-earned eligibility certificate. The defendant was -
therefore eligible for parole. However, the decision as to whether the defendant would be
granted parole release is still left to the discretion of the Parole Board. Subsequently the

- defendant has been denied parole in 1998, 2000, 2004 and April of 2006, each Parole Board
hearing, consistent with the Board policy, having been set at twenty-four-month intervals. The
defendant's next parole hearing has been scheduled for Aprif 28, 2008. Based upon the
definition of "eligible inmate" as set forth in Correction Law 851(2) as that definition relates to
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this defendant, Donald Mills is again "eligible [**13] for parole" on April 28, 2008. Thercfore,
in accordance with the foregoing definition of "eligible inmate", a defendant is deemed an
"eligible inmate” when he or she is "within two years of his or her next scheduled appearance
before the State Parole Board". In accordance with this definition, the defendant, Donald Mills,
is an "eligible inmate" within the definition of 851(2), in that he is within two years of his next
scheduled appearance before the Parole Board. Consequently, by virtue of Chapter 643's
requirement that possible re-sentence relief be afforded to certain inmates who are "more than
twelve months from being an eligible inmate", as that term is defined in Corrections Law
851(2), the benefits of Chapter 643 relief do not apply to inmates who have been denied parole
and are within two years of their next scheduled appearance before the Parole Board. In short,
Chapter 643 does not apply to inmates who are three or fewer years from eligibility for parole or
appearance before the Parole Board, and the holdings of Bautista, Thomas and Parris and the
three-year "cut out” period are also applicable to inmates who have been denied parole. [**14]

Since Executive Law 259(i) requires that the Parole Board specify a date not more than twenty-
four months from an inmate's denial of parole for reconsideration thereof, and the setting of the

parole hearing date within that two-year period, in accordance with 851(2) that inmate becomes

an "eligible inmate". Therefore, by virtue of Chapter 643 requirements that an inmate be more
than twelve months from being an "eligible inmate" as that term is defined in Correction Law
851(2), an inmate who has been denied parole would never be eligible to be re-sentenced under
Chapter 643, no matter how long he or she has served under the present language of Chapter
643, -

In conclusion, since the defendant, Donald Mills, is an "eligible inmate" under Correction Law
851(2) and is eligible for parole on April 28, 2008, which is less than three years from the date
- the defendant filed his motion to be re-sentenced, this Court is constrained to find that the
defendant's re-sentencing must be vacated as a matter of law,

This Court is of the opinion that while it is the responsibility of a judge to interpret the law as
written and [**15] not to rewrite the law, it is clear that the State Legislature, by this confusing
legislation, has not only failed in their sworn duties in that respect but has more fundamentally
failed to implement the Legislature's express intent of ameliorating long A-II drug sentences by
providing more humane and realistic sentences for A-II drug felons. The defendant, Donald
[*6] Mills, has already served more than the maximum sentence of ten years that can be
imposed pursuant to the terms of the Drug Law Reform Act. Mr. Mills will have been
incarcerated 13 years before his next scheduled appearance before the Parole Board. Certainly if
the Legislature's intent was to ameliorate long A-II drug sentences it would seem that Mr. Mills
and defendants similarly situated should have been included within the re-sentencing provision
of the Drug Law Reform Act.

Clearly, to exclude from that consideration the prospect of a re-sentencing for a defendant who
has served over 11 years in state prison, has earned his parole eligibility certificate in 1998, and
who has continued to make positive accomplishments while incarcerated, and has maintained a
positive disciplinary record and has expressed remorse [**16] for his past conduct and who is
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prepared to live within the law and has lived within the law since his release, appears to be in
direct conflict with the stated intent of the Legislature in enacting DLRA II . The legislation, as
written, takes from the courts the ability to exercise the discretion to re-sentence on a case-by-
case basis each A-II drug felon serving a 3 to life sentence, and delegates that authority to the
Parole Board, who is not bound to implement the alleged express intent of the Legislature. The
Parole Board's denial of parole, when predicated upon their subjective view of the severity of
the underlying offense to deny parole, not only contravenes the discretionary scheme mandated
by the Executive Law, but more fundamentally and effectively constitutes an unauthorized re-
sentencing of the defendant. The Court is hopeful that this case will prompt the State Legislature
to rewrite this legislation to address the inequities raised by this and similar cases.

Therefore, the defendant's eight-year determinate sentence with five-year post release
supervision period, is hereby vacated and the defendant is to appear before this Court to be
sentenced to the original sentence [**17] of three years to life.

The Decision herein constitutes the Order of the Court.

Hon. Anthony F. Aloi

County Court Judge

Dated: Syracuse, New York

January 16th, 2007

17




Testimony
| | of
PRISONERS’ LEGAL SERVICES
to the
New York State Commission
on Sentencing Reform
Buffalo, New .York
November 19, 2007

Presented by:
Karen Murtagh Monks Deputy Director

Patriciaarth Managmg Attorney
pwarth@plsny.org



INTRODUCTION

We would like to thank you for the opportunity to share our concerns regarding the critically
important issues surrounding sentencing in New York State. In your announcement of this public
hearing you listed a myriad of issues that the Commission is interested in exploring, all of which are
relevant to conducting a comprehensive review of New York’s current sentencing structure and
practices. Because of our expertise in working with inmates for over thirty years, we will focus our
testimony on those issues that directly relate to ﬁreparing offenders for successful reintegration from
prison to the community.

Each year, some 26,000’ individuals are released from prison into our communities. The
successful reintegration of these individuals into our communities is a critical public safety issue.
Reentry efforts, to be successful, must begin with arrest and continue through sentencing to an
individusl’s release into the community, whether that occurs upon arrest, sentencing, or after
imprisonment. Thus our comments will address alternatives to incarceration, New York’s existing
sentencing laws, and the need for in-prison rehabilitative programming, education and re-entry
preparation services. |

Alternatives to Incarceration

Seldom discussed is the impact that incarceration itself may have on an individual’s ability

to successfully reintegrate into the community.? In fact, prison itself has a criminogenic effect on

individuals. Studies have discussed several possible reasons for this, including: the pain and

discomfort incarceration inflicts on individuals; the highly routinized, restrictive, and isolating nature.

! Travis, Jeremy, But They All Came Back: Facing the Challenges of Prisoner Reentry,
The Urban Institute Press (citing Admission and Release Data from DOCS for 2005).

2 &.g Lynne Vieraitis, et al., “The Criminogenic Effects of Imprisonment: Evidence
from State Panel Data, 1974-2002,” Criminology and Public Policy, Vol. 6, Issue, at 589, 614,
(August 2007). The authors of this study evaluated other many other studies and ultimately
concluded as follows: “Using a state panel data set for 46 states from 1974 to 2002, our analysis
indicates that increases in the number of prisoners released from prison seems to be significantly
associated with increases in crime... [W]e attribute the apparent positive influence on crime that
seems to follow prior to release to the community to be the criminogenic effects of prison.”
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of prison; the failure of prisons to address inmates’ substance abuse, mental health, medical,
vlocational, and educational needs prior to their release; the severance of imﬁortant family and
legitimate community ties; and perhaps most importantly, the stigmatization associated with being
labeled an “ex-offender” upon release.’ Though removing people from the community may
successfullyincapacitate them, it also severs their supportive relationships in the community, making
it that much more difficult for them to reiniegrate upon their release.

Alternative to incarceration (ATI) programs maintain these important community
connections, and as a result, can play a critical iole in successful reintegration. Indeed, several
studies heivc shown that ATI programs sigiiiﬁcantly reduce recidivism?* while another has concluded
that use of ATI’s does not increase the risk that individuals will re-offend.” In 2005, the Washirigton
State Legislature directed the Washihgton State Institute for Public Policy to report on whether

evidence-based and cost-beneficial policy options existed to reduce the need for future prison beds,

. ? Id, at 614-615.

* In New York City, some youths who are indicted in Supreme and Family Court are
given the opportunity to tgartlmpate in community based “alternative-to incarceration” programs.
Youths who completed these programs had an average recidivism rate as low as 18%. Milton, T.
B. (Nov. 2006), A Second Chance: Community Based Alternative to Incarceration Programs for
Juvenile Offenders in New York City, Paper presented at the annual meeting of the American
Society of Criminology (ASC), Los Angeles Convention Center, Los Angeles, CA, Nov. 1, 2006,
available at: http.//www ademic.com/mets 6998 html. Similarly, the New York
City Criminal Justice Agency (CJA) found that felony ATI partic1pants were significantly less
likely to be rearrested than similar people sent to and discharged from jail; ATI participants and
probationers were no more likely to be rearrested than similar people sentenced to and released
from probation or State prison. The report concluded: “To the extent that they are viewed as
alternatives to jail sentences, these ATI programs can be recommended as more effective in
reducing recidivism.” Tukka Savolainen, Ph.D., CJA Research Brief No. 2, The Impact of Felony
ATI Pograms on Recidivism, (April 2{)0), ava.llable at www.pycjaorg. See ajgg National Center
on Addiction and Substance Abuse at Columbia University (CASA), “Crossmg the Bridge: An
Evaluation of the Drug Treatment Alternative-to-Prison (DTAP) Program,” at

(finding that DT AP participants were 67% less likely to return to prison
two years after leaving the program, and graduates had re-arrest rates that were 33% lower, re-
conviction rates that were 45% lower than a matched comparison group and were 87% less likely
to return to prison and 3 2 times more likely to be employed than the matched comparison

group.)

* Porter, Rachel, Lee, Sophia, Lutz, Mary, Balancing Punishment and Treatment
Alternatives to Incarceration in New York City, Vera Institute of Justice, May 2002.
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save money, and reduce recidivism.® The Institute exhaustively reviewed all research evidence that
it could locate in searching for what works, if anything, to reduce crime. In analyzing fifty-seven
{57) evaluations of the effectiveness of adult drug courts across the nation, the study found that
average adult drug court programs reduce the recidivism rate of participants by 8.0 percent. A cost-
benefit analysis of adult drug programs across the county found that the benefits of the prograins,
fewer crime victims and less tax dollars spent on incarceration, far outweighed the costs associated
with the programs. The Institute concluded that the use of adult drug courts typically results in an
economic benefit of almost $5,000.00 per partici'pant.

In this regard, we applaﬁd the Commission for recommending that evidence based practices
be used to guide decision making and prograrhming, and we discuss this in more detail beloﬁv with
regard to prison-based reentry initia‘t}\res. We are concerned, however, that the Commission’s view
of evidence based approaches is much foo limited, and that while the Commission sees the value of
such approaches for purposes of making decisions about transitional and prison-based progrmﬁming,
the Commission overlooks the value of evidence based approaches in making what is perhaps the
most critical decision — that is, whether an individual’s sentence should include imprisonment,

As noted in the Institute’s report, there is no question that diverting offenders to ATI
programs is sound public pblicy because such diversion either increases public safety or, at the very
least, maintains the status quo with respect to public safety and saves the state millions of dollars
~ each year in incarceration costs.” Accordingly, we agree with that portion of the Sentencing

Comrnission’s Preliminary Report that discusses alternatives to incarceration and we encourage this

6 Steve Aos, Marna Miller, and Elizabeth Drake. 2006) Evidence-Based Public Policy
Options to Reduce Future Prison Construction, Criminal Justice Costs, and Crime Rates.
Olympia: Washington State Institute for Public Policy, The study can be found online at:

Rttn: ' Wa. o0 S 4 ()

fites/06-10-

7 For example, the significantly lower recidivism rates associated with the Brooklyn
District Attorney’s DTAP program were achieved at about half the average cost of incarceration.
“The average cost of placing a participant in DTAP, including the costs of residential dug
treatment, vocational training and support services, was $32,975 compared to an average cost of
$64,338 if the individual had been placed in prison.” CASA, “Crossing the Bridge,” at ii.
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Commission to expand both the range of offenses in which sentencing judges have the discretion to
impose a non-pﬁson sentence and the available alternatives.?

ATIs .are one way to avoid the criminogenic effect of incarceration; however, as we discﬁss
more below, when incarceration is imposed, a sentencing policy that promotes reintegration and
rehabilitation is absolutely crucial if we are to reduce the criminogenic effect of incarceration.

Sentencing Goals

When it costs so much more to incarcerate a prisoner than to educate a child, we
should take special care to ensure that we dre not incarcerating too many persons for
too long. It requires one with more expertise in the area than I possess to offer a
complete analysis, but it seems justified to say this: Qur resources are misspent, our
punishments too severe, our sentences too long.... Thedebate over sentencing is a
difficult one, but we should not cease to conduct it. Prevention and incapacitation
are often legitimate goals... [and] ... [t]here are realistic limits to efforts at
rehabilitation. We must try, however, to bridge the gap between proper skepticism
about rehabilitation on the one hand and improper refusal to acknowledge that the
more than two million inmates in the United States are human beings whose minds
and spirits we must reach.’

In 2006, New York made great strides toward bridging the gap Justice Kennedy describes
by amending our Penal Law to include reintegration as a sentencing goal. Thus, Penal Law §
1.05(6), now defines the purpose of sentencing as follows:

To ensure public safety by preventing the commission of offenses through the

deterred influence of the sentences authorized, the rehabilitation of those convicted,

the promotion of their successful and productive reentry and reintegration into

society, and their confinement when required in the interests of public protection.
Inexplicably, in recommending a shift to determinate sentencing for nearly all offenses, this
Commission did not mention reintegration as a goal of sentencing. To the extent that this
Commission’s Preliminary Report discuses reehtry, it does so only with regard to prison-based

programining and ATI’s. Genuine efforts at reintegration, however, do not limit reintegration and

reentry to & “back-end” process; meaningful reintegration and reentry efforts begin at the point of

¥ Creating a state-wide community based prosecution model and state wide mentaf health
courts are just some of the alternatives that the Commission should consider.

- ? Anthony M. Kennedy, Associate Supreme Court Justice, Address to the American Bar
Association, August 9, 2003 (emphasis added).
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arrest.

Accordingly, we ask the Sentencing Commission to recommend a sentencing model that
incorporates the principles articulated in the New York State Penal Law - a sentencing model that
makes reintegration meaningful by emphasizing rehabilitation. Put simply, weurge this Commission
to consider rehabilitation as a sentencing goal from the outset.

It seems that the Commission’s primary justifications for the recommended shift to
 determinate sentencing are simplicity, certainty, and the fact that this has been the recent trend. These
justiﬁcatibns, however, have little to do with the ‘sentencing goals articulated in Penal Law §1.05.
Nor is it evident that determinate sentenéés achieve these goals.. For example, there is little certainty
'to determinate sentences given the various statutes and regulations that affect the actual sentence

served, such as Post Release Supeﬁ‘rision, conditional release, merit time, additional merit time,
temporary release, and work release to name just a few.

Moreover, the Commission apparently believes that defendants prefer “the certainty of
determinate sentencing” to the “vagaries of the parole process.” Preliminary Report, at 16. We are
compelled to emphasize, however, that this is not what we are hearing from our clients. Rather, the
dverwhelming majority of inmates who contact PLS want an end to, and not & wholesale shift
towafd, determinate sentences. To be sure, for two decades they have told us of their frustration with
the Parole Board’s failure to recognize their genuine efforts to rehabilitate themselves. They are
frustrated that their release is measured primarily by the nature of the crimes they committed —
‘something they cannot change. But from their perspective (and cufs), doing away with indeterminate
sentencing is nof the solution. After all, indeterminate sentencing offers the best hope that genuine
rehab'ilitatiqn will be rewarded. Our clients, therefore, urge us to advocate for changes to parole, not
to indeterminate senfencing. They ask decision-makers to do precisely what Justice Kennedy urged
the American Bar Association to do —to remember that those who commit crimes are “human beings
whose minds and spirits” must be reached — and can be reached. If we at PLS have leamed anything

in the 30 years that we have worked with inmates, it is just this — that most inmates want to be
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rehabilitated. |

We also remind the Commission that a sentencing model that encompasses rehabilitation as
a goal is one that not only increases the use of community based ATI's and expands the range of
offenses for which ATI’s are available, but one that also provides inmates an opportunity to reduce
the time they spend in prison if they demonstrate meaningful rehabilitation. There are a variety of
ways to accomplish this. Requiring parole to focus on rehabilitation rather than the nature of the
offense is the most obvious way and would accomplish much in terms of certainty if the Parole
Board consistently honored genuine rehabilitative' efforts. |

We acknowledge that fdcusing bn rehabilitation — and thus the individual offender — can
mean less certainty and uniformity with respect to knowing the exact amount of time an individual
will serve. However, certainty and uﬁi\f'onnity do not in and of themselves enhance public safety. In
fact, uniformity may very well result in jéopardizing public safety, as suggested by studies showing
that lengthy prison terms actually contribute to recidivism.'® .Additionally, uniformity in sentencing
does nothing to improve the fiscal position of this State. It makes no sense to impose determinate
sentences when individuals are different and may be rehabilitated — and thus, ready for release — at
different times. K eeping individuals locked-up long after they are ready for releasé solely for the sake
of certainty and uniformity is contrary to this State’s public safety and fiscal goals. Meaningful
rehabilitation means & decreased risk of re-offending, which, of course, means enhanced publjé
safety and less money spent on re-incmraﬁon.

Drug Law Reform

‘Weare disappointed that the Commission did not address the need for comprehensive reform

to New York’s severe and anti-therapeutic drug laws. As discussed above, the best evidence shows

that drug treatment rather than lengthy incarceration works well to reduce recidivism and enhance

. ' See Lynne Vieraitis, et al., “The Criminogenic Effects of Imprisonment,” supra note 2.
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public safety." While the drug law reforms of 2004 and 2005 were an encouraging first step, these
reforms did not go nearly far enough in alleviating the counterproductive severity of New York’s
current drug law. It makes no sense to continue to impose lengthy prison sentences on those
convicted of non-violent drug crimes when research shows that treatment is more effective at
- reducing recidivism and enhancing public safety.

This is even more true if one considers the high costs of imprisonment as opposed to
treatment. It is critical that we focus our hmlted resources on the most cost-effective strategies
available for reducing recidivism and enhancing pubhc safety. As one commentator stated: “Itisno
longer sufficient, if it ever was, to demonstrate that prisons are better than nothing. Instead, they
must be better than the next-best use of the money.”f2 Lengthy imprisonment simply is not best use
of money; treatment is. ' A

Therefore, we agree with thé many people and organizations who have urged this
Commission to seek an alternative approach to sentencing' for.non-violent drug offenses or, at the

very least, to extend the drug law reforms of 2004 and 2005.
Prison Based Re-Entry Initiatives

Re-entry and reintegration does not begin a month, or three months, or even a year prior to

the inmate’s release from prison."? Reintegration is an ongoing effort that, in a prison setting, must

' In their comprehensive evaluation of the Brooklyn’s Drug Treatment Alternative-to-
Prison (DTAP) program, for example, the National Center on Addiction and Substance Abuse
concluded as follows: “Findings to date from CASA’s evaluation of DTAP are encouraging,
Criminal justice programs can divert into long-term residential treatment high risk, serious felony
offenders (including drug sellers), who would otherwise have been incarcerated, while holding
them accountable for their crimes. Evidence accumulated thus far has demonstrated that this
approach yields high treatment retention rates, improved employment, diminished recldmsm and
educed costs.” CASA, “Crossing the Bridge, " at 12, supra note 4.

2 Don Stemen, “Reconsidering Incarceration: New Directions for Reducmg Crime,”
Vera Institute of Justice (January 2007), at 13.

¥ Alan Rosenthal and Elaine Wolf. (2004) Unlocking the Potential of Reentry and
Reintegration: A Reintegrative Sentencing Model. Available online at:
http://www.communityalternatives.org/articles/unlocking_potential.html.
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begin the moment of reception to succeed. In 2 prison setting, reintegration means rehabilitation,
self-development, and preparation for release to the community. Given this, we suggest that DOCS
work with the Office of Mental Health (OMH) and Office of Alccholism and Substance Abuse
Services (OASAS) in the following four-step process: First, as the Commission suggests in its
Preliminary Report, a risk and needs assessment should be performed immediately upon an inmate
entering DOCS’s custody (if not already completed as part of sentencing). Second, treatment and
‘programming should begin immediately upon identifying an inmate’s needs. Third, DOCS should
expand its rehabilitative and educational prograrr;s. Fourth, DOCS should develop a strategy for
dealing with inmates who are confined to Special Housing (SHU) immediately prior to their release
so that such inmates are not released directly from the SHU to the community.

A.  Individualized Risk and Needs Assessment

Asnoted above, we are encouraged by the Commission’s recommendation that each inmate’s

risks and néeds be individually assessed. We are also encouraged that the Commission recognized
that the Pre-Sentence Investigation Report (PSI), which is currently used to assess programming
needs, is not an effective instrument for doing so and that the Commission recommends use of
validated, evidence based approacﬁes. Indeed, DOCS reliance on the PSI to assess inmates’
programming needs’* is surprising given that the PSI has never been validated as an effective
instrument for éssessing risk and needs and that, as practioners know, PSI’s tend to be fraught with

errors.”® Thus, for good reason, many inmates are not invested or engaged in the particular

4 According to Anthony Annucci, DOCS Deputy Commissioner and Counsel: “The
single most important document is the presentence report. It is of enormous importance not only
in making security and classification decisions, but also in terms of making programming
assignments. This report follows the inmate throughout his incarceration.” See NYSBA,
Criminal Justice Section, October 6, 2006 Continuing Legal Education, “A Practical Knowledge
of the State Prison System for the Court Practioner: Presentation Qutline,” at 5.

¥ By virtue of Criminal Procedure Law § 390.50(1), inmates generally do not have
access to their PSI, and thus, are not able to identify and correct erroneous information it
contains. See ¢.g., Kilgore v. People, 274 A.D.2d 636 (3™ Dept. 2000) (refusing to disclose PSI
to inmate notwithstanding his assertion that errors in the PSI resulted in creation of incorrect

DOCS programming assessment and security classification). Cf People v. Peetz, 4 Misc.3d 597 |

(Sup. Ct., Queens Co. 2004) (releasing PSI to inmate, but holding that inmate’s attempt to correct
-9- '



programing DOCS and Parole requires.

In determining how best to assess inmate programming needs, we ask the Commission to
recommend use of an assessment that is fluid, holistic, and multilateral. We explain this further
below: |

1) Use q risk and needs asséssment that is fluid. The risk and needs assessment must
take into account not only static factors, which the inmate cannot change, but dynamic factors that
change over time. For exampie, an inmate may arrive at DOCS addicted to drugs. But over time
with treatment, this inmate’s needs and risk lével will change. Initially, the inmate may need
intensive substa.nce. abuse trea.tment, but as the intensity of the needed treatment decreases, so too
will the inmate’s risk of re-offending. Thus, risk and needs must be re-assessed to take ihto account

 that which the inmate has (or has né‘c) achieved over time.

2) Use a risk and needs asséssment that is holistic. Successful reintegration and reduced
recidivism will \ﬁork only if inmates’ multiple needs é.re assessed and met. This includes:
educational, vocational, medical and mental health, substance abuse, and family and legitimate
community relationship needs. ‘

3) Use a risk and needs assessment that is multilateral. Under the current prison-based
programming and treatment model, DOCS dictates to inmates what programming they are required
to take. Inmates are left in the dark as to the rationale for DOCS’ programming mandates and
recommendations, just as they are not given access to the PSI, which is the basis for this decision-
making. Moreover, much of DOCS’ programing decisions are based on DOCS-wide policies, rather
than a genuine individualized assessment of need. It is no wonder, then, that many inmates are not
invested in DOCS’ programming mandates and recommendations. Inmates must be invited into the
process, meaning that they must be intimately involved in all aspects of the risk and needs assessment
and the programming recommendations. Doing so will enhance the likelihood that inmates will be

invested and engaged in the recommended programming and treatment. It will also provide them an

errors it contained was untimely).
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opportunity to correct any erroneous information that forms the basis of the risk and needs
assessment, thereby increasing the assessment’s accuracy.
B. Resulting Treatment and Programming.

Once needs are identified, it makes no sense to wait until an inmate is close to his or her
release date to Begin treatment and programming - an approach that DOCS currently takes far too
often.'® This is particularly true for substance abuse and mental health treatment. For that reason, we
will addreés these two treatment and programming needs first, and then tum to education, vocational,
and family and community ties. |

1) Mental Health Treatment.

Although OMH screens inmates upon their reception to DOCS, the screening relies almost
exclusively on inmate self-reporting, éhd thus, is often uninformed and inadequate. The result is that
OMH qﬁen delays providing mental héalth treatment until after the inmate has “acted out” and
received a disciplinary ticket. Usually this ticket results in the inrﬁatcs confinement to segregated
housing (SHU) - whiéh exacerbates the inmate’s mental illness and all too often results in downward
spiral of more disciplinary infractions and long-term SHU confinement. This happens even though
the inmate may have a proven course of treatment by a community-based treatment provider or county
jail. Tt has been our experience that OMH seldom obtains these treatment records, and even when
OMH does so, it is often too late.

Moreover, there are an insufficient number of treatment programs available for inmates with

'8 Over the past several yeais, the Correctional Association of New York has documented
these long waits for treatment and programming. In their report entitled State of Prisons, 2002-
2003, for example, the Correctional Association found long waiting lists — often as long as six
months — for educational and vocational programs in every facility visited. “In most prisons we
visit, superintendents, correction officers and inmates cite program cuts and idleness as leading
problcms in their facilities.” Correctional Association of New York, State of Prisons, 2002-
2003, at 7. There are similarly long waits for substance abuse treatment. See Correctional
Association of New York, “Testimony of Shayna Kessler, Prison Visiting Project Associate,
Before the Asgembly Committee on Codes, the Assembly Committee on Alccholism and Drug
Abuse, and the Assembly Committee on Correctlons ” at 2 (“It appears that many inmates in
need of substance abuse treatment have to wait many years to receive it.”). The report and

testimony are available at www.correctionalassociation.org.
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mental illness."” “[M]ost inmates with mental illness are housed with general population inmates in
maximum security prisons, where mental health services are woefully insufficient.... [[Jnmates with
mental iliness are often“isolated, stigmatized and easily victimized by other prisoners (extorted, ‘set
up’ or assaulted) in general population. Moreover, they receive little treatment beyond psychotropic
medication.”™® Currently, the Intermediate Care Program is the only prison-based mental health
program available for mentally ill inmates who are not in disciplinary housing. Yet, as of 2004, there
were only 534 beds available for the 3-,200 inmates diag;msed as suffering from a major mental
illness.” Thus, most mentally ill inmates are hc;used in general population anci treated almost
~ exclusively with medication, if fhey are treated at all.
Accordingly, we suggest that the Commission review the Correctional Association’s June
2004 report, which identifies many pf&blems with mental health treatment in New York prisons and
offers many solutions to these problems: At the very least, we recommend the following:
* OMH obtain records from other treatment providers so that the initial screening does
not rely pﬁmaﬁly upon inmate self-reporting;
+ Inmediately upon reception to DOCS, mental health treatment must begin for each
_inmate in need of such treatment; and
» Expand the program options for mentally ill inmates in general population so that
| treatment is meaningful and includes more than mere administration of psychotropic
medication. | |

- 2) Substance Abuse Treatment (DOCS)

aga_e

'” The recent settlement in Digabilities Advocates Inc. v. New York State Office g
, 02 Civ. 4002 (S.D.N.Y.) seeks to expand the number of treatment programs
for seriously mentally ill inmates confined to the disciplinary housing. The settlement does not
;ddrqss, however, mental health programming and treatment for inmates not in disciplinary
ousing. -

"® Correctional Association of New York, Mental Health in the House of Corrections: A
Study of Mental Health Care in New I.’ork Prisons, June, 2004, at 1. This in-depth report is

available at www.correctionalassociation.org.
¥ Id at2. '
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Waiting lists are long for substance abuse treatment program, particularly the Alcohol and
* Substance Abuse Treatment (ASAT) program which is the largest DOCS treatment program. Inmates |

often wait years before their treatment needs are met.”

The problem is even worse for the
Comprehensive Alcohol and Substance Abuse Treatment (CASAT) program, and currently DOCS,
as a policy, waits until inmates are 6 to 12 months before their earliest release date to begin the
CASAT program. |

In addition, little is-done to help inmates identily and connect with community-based
treatment providers who can provide long-term treatment upon their release from prison, despite the
research showing that such care is crucial to recovery.” Indeed, the Stay’n Out program at Arthur Kill
and Bayview Correctional Facilities and the CASAT program at five other facilities are the only
programs that help inmates identify cdfnmum’ty—based care upon their release from prison. Yet, these
two programs account for only 11% of all the substance abuse treatment provided. It is even more
discouraging that enrollment in parts of CASAT — which includes a work release phase to help
inmates transition to the community — has actually decreased in the past decade.”

There are several obvious problems to this “wait-to-treat” approach. Waiting fails to take
advantage of the time when inmates are typically most ready for treatment — their reception to DOCS.
It also encourages them to continue their “bad habits” rather than using prison time to establish a

course of effective treatment and thus, law-abiding conduct. Worse, this policy also fails to reco gnize

2 Testimony of Shayna Kessler, Prison Visiting Project Associate, Correctional
Association of New York, Before the Assembly Committee on Codes, the Assembly Committee
on Alcoholism and Drug Abuse, and the Assembly Committee on Corrections, March, 2007, at 2

(available at www correctionlassociation.org.)

3 «A considerable body of research has found that the long-term effectiveness of drug
treatment is related to the length of time spent in treatmen * CASA, “Crossing the Bridge,” at 7,
supra note 4 (citing numerous studies).

2 Correctional Association, “Testimony,” at 4, supra note 20. Enrollment in this critical
transitional component of CASAT has decreased because laws and regulations have been
promulgated that limit eligibility for work release.
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that effective substanee abuse treatment necessarily is long-term.”

The problem is worse in those cases in which a séntencing court has ordered an inmate to
participate in CASAT. Upon his reception, the inmate will discover that DOCS does not intend to
immediately honor this court-order and that he must wait for the expected treatment, Thus, for
exaxﬁple, an inmate sentenced to a 7-year determinate sentence and court-ordered to participate in
CASAT will discover upon reception that he must serve at least four years of his sentence® before
he is eligible for enrollment in CASAT. Not only will this inmate’s treatment needs go unaddressed
for years, but learning that a state agency feels freé to ignore a court order contributes to a sense of
disre'épect for the law. ' | |

Accordingly, we urge this Commission to recommend the following:

* Substance abuse tréh-tment must begin as soon as possible upon an inmate’s
reception; |

* There must be increased efforts to connect inmates to community-based, long-term
treatment. This can be done by expanding the Stay’n Out and CASAT programs or by
creating additional progfams; |

« Work release eligibility must be expanded to enable more inmates to participate in
| CASAT, and thus meaningfully connect with community-based, long-term treatment
providers;

» DOCS must be instructed to honor court ordered CASAT treatment immediately. At
the very least, DOCS must be instructed to honor § 30(1) of Chapter 738 of the Laws
of 2004, which provides for additional merit time, and consider this the inmate’s

earliest release date for CASAT participation.

3 14, at 4.

* This takes into account the possible 1/7 time an inmate can receive for good time as
well as the additional 1/7 an inmate convicted of a non-violent crime can receive for merit time,
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3) Educational Opportunities.

In May, 2006, the New York State Bar Association’s Special Committee on Collateral
Consequences of Criminal Proceedings (“NYSBA's Special Committee™) issued its Report and
Recommendations i_n which it fouhd, among other things, that “while imprisohed, prisoners do not
have the opportunity to develbp the education and vocational skills necessary to securing employment
upon release.”” We ask this Commission to carefully review and consider the findings and
recommendations of the NYSBA’s Special Committee. With regard to education, we highlight the
following pbints. '

DOCS’ current policy isrto enro]l. inmates in educational classes if they have not yet attained
their Graduate Equivalency Diploma (GED). Yet, because of funding and teaching staff cuts, there
often are long waiting lists for thesé\academic programs, and many inmates leave prison without
obtaining their GED.? The situation is far worse for inmétes who have attained their GED, as there’
are very few advanced educational opportunities available in DOCS. This is largely a result of the mid-
1990's federal ban on Pell grants for inmates and New York’s ban on inmate use of the Tuition
Assistance Programming (TAP). These bans have significantly altered the landscape for inmates who
wish to attdin college-level education — prior to 1994, DOCS had 70 pbst-secondary programs; now
 there are just 4.7

The failure to provide inmates sufficient educational opportunities makes no sense in light of

¥ “Reentry and Reintegration: The Road to Public Safety,” Report and Recommendation
of the Special Committee on Collateral Consequences of Criminal Proceedings, New York State
Bar Association (May, 2006), at 107. - -

% These long waiting lists are due largely to programing cuts and a recent hiring freeze of
non-essential staff recently imposed on DOCS. Thus, many DOCS facilities have several
teaching and vocational staff vacancies. Correctional Association of New York, State of the
Prisons, 2002-2003, at 8; “Reentry and Reintegration,” at 114-115 (“As prison teachers have
been classified as non-essential prison employees, the budget cuts have particularly affected
educational and vocational programming by contributing to a dearth of teachers to educate the
State’s prison population.”).

T “Reentry and Reintegration,” at 116.
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the plethora of research showing the relationship between education and recidivism.?® Accordingly,
 we urge this Commission to follow those recommendations made by the NYSBA’s Special
Committee, including the following:
« In terms of funding, make education (and thus, teaching positions) a priority;
« Create opportunities for college education. This can be accomplished by restoring
funding through the TAP, by providing inmates financial assistance to participate in
self-directed study, such as the Colleée Level Equivalency Program (CLEP), creating
grants for colleges and uﬁiversiﬁeé interested in partnering with DOCS to provide
college-level education, and ‘ma.ndating a steady stream of educational funding;” and
» Implement rules and policies that ensure that inmates are not unnecessarily removed
from educational pro‘éramm‘ing.30 For inmates who must be confined to Special
Housing, provide weekly tutoring to support their efforts at self-study.
4) Meaningful Vocational Programming
| To be successful, reintegration efforts should encourage prisons to provide inmates marketable
skills that will enable them to find meaningful employment upon their release. Currently, because of
funding problems and a lack of thoughtfulness about job market realities, DOCS is failing in this
regard. In fact, the NYSBA’s Special Committee, in its Report and Recommendations, identified a
- crisis in both the quantity and gquality of available vocational programming.

Funding cuts have led to long waiting lists for vocational programming and too many inmates

3 “Reentry and Reintegration,” at 122 (discussing several studies reporting the
correlation between education, employment, and decreased recidivism). See also “Analysis of
Return Rates of the Inmate College Program Participants,” (NYS DOCS, August 1991) (ﬁndmg
that “Inmate College Program participants in 1986-1987 who had earned a degree were found to
return at a significantly lower rate than participants who did not earn a degree. Of those earning
a degree, 26% bad been returned to the Department’s custody by February 29, 1991, whereas
45% of those participants who did not earn a degree were returned to custody )

¥ “Reentry and Reintegration,” at 128,

* In their report, NYSBA'’s Special Committee found that many inmates are removed
from educational programming mid-semester or reasons unrelated to their educational needs,
such as transfers to other facilities. “Reentry and Reintegration,” at 107-123.
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sit idle. Indeed, “superintendents, correction .ofﬁcers, and inmates cite program cuts and idleness as
 the leading problems in their facilities.”®" Many facilities try to fill this void by assigning inmates to
“porter patrol,” which requires inmates to perform basic cleaning and maintenance assignments
throughout the facility. However, “these positions do not provide the inmate-worker with any training
ordevelopment of skills that could be useful once released. Consequently, in many prisons assignment

to a porter position represents placement in a meaningless job that involves little work, no training or

skills development, and much idle time.”¥ )

Even inmates fortunate enough to be placed in a non-porter vocational program often find that
the program provides only limi‘ted opportunities to develop marketable job skills. Much of DOCS
vocational programming is too genergl and fails to help inmates obtain specific job skills. Too often,
inmates are being trained for jobs th&t no longer exist, or they are trained on outdated equipment.
Worse, they are often trained for jobs thaf require licensure, despite the fact that their criminal records |
impair their ability to obtain the required license.”*

Accordingly, we urge this Commission to follow those recommendations made by the
NYSBA’s Specia! Committes, including the following:

+ Increase funding so that all inmates may participate in vocational programming;
« Expand the range of vocational programming available;
» Conduct the ongoing research necessary, and work with private employers, to develop
programming that teaches skills needed in the current job market; and
« Ensure that all faciiities offer meaningful vocational programming.
5 Maintaining Family and Legitimate Community Ties

Imprisonihg individuals strains — and all too often severs — their relatibnships with family

31 Correctional Association of New York, State of the Prisons: 2002-2003, at 7.

2 14, at 8.
. % “Re-entry and Reintegration: The Road to Public Safety,” Report and
Recommendations of the NYSBA'’s Special Committee on Collateral Consequences of Criminal
Proceedings, May 2006, at 111-112.
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Accordingly, we urge this Commission to recommend that maintaining family and community
ties be a critical part of each inmate’s program recommendations and that the following policies be
adopted to further this goal:
» Provide additional funding for increased visitation between inmates_ and family
' members, particularly their children;
» Increase and expand school holiday visitation programs;
« Make meaningful efforts to house inmate} as close to their homes as possible;
* Expand Family Reunidn Prograrﬂs;
+ Increase visiting hours iﬁ medium-security prisons;
« Ensure that each facility’s visiting room can accommodate families and children; and
* Train correctional ofﬁ'cers to encourage visits by treating .visitors with dignity.
C Step-Down Programs Alternative to Release Sfrom SHU |
Tob often, inmates are released ﬁom long-term confinement in segregated disciplinary housing
(“SHU”) to the community. A ﬁch body of research reveals that long term confinement to segregated
housing has a devastating impact on an inmate’s mental and emotional well-being.** There is no
question that releasing such inmates directly to the community is a recipe for disaster. Nonetheless,
DOCS continués to do so in an alarming manner, as the Correctional Association noted in its
comprehensive report concerning disciplinary housing in New York State prisons:
Unlike some other states, New York does not routinely transfer
inmates in disciplinary confinement to “step-down” facilities or re-

orientation programs before their release date to help them re-acclimate
to life in society or in general population. Inmates whose prison

3% The Correctional Association discussed some of this research in their comprehensive
report about disciplinary housing in New York State prisons. See Lockdown New York:
Disciplinary Confinement in New York Prisons, (October 2003), at 25-27. In addition to
reviewing the research, the Correctional Association discussed the results of their three year
investigation into DOCS’s SHU units, summarizing as follows: “On nearly every site visit and in
some lockdown units more than others, we encountered individuals in states of extreme
desperation: men weeping in their cells; men who had smeared feces on their bodies or lit their
cells on fire; prisoners who cut their own flesh in a form of self-directed violence known as seif-
mutilation; inmates who rambled incoherently and paced about their cells liked caged animals;
[and] individuals with paranoid delusions...” Id, at 25.
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sentences end while they are in lockdown are released directly to the
community, regardless of whether they have lived in isolation for
months or years.

At Southport Correctional Facility, inmates deemed too violent
to walk the prison corridors unshackled are routinely escorted in
handcuffs and waist chains on the day of their release — right out the
front gate. A Southport correction officer told us that he sometimes
violated policy and escorted inmates unshackled though the corridors -
on the day of their release. “If the guy’s going to stab someone I'd
rather it be me than the first person he bumps into at the Elmira bus
station,” he said .’ . :

There are, of course, several alternatives, many of which are.discussed on the Correctional
Association’s Lockdown New York report. We encourage this Commission to review this re;jort. In
addition, we urge the Commission to recommend the following:“

» Adopt efforts to contigue each inmate’s required programming (in accordance with

the risk and needs assessment discussed above) as much as practical, using closed circuit
television, video-programing, cell-study instructors, intensive facility library services, and
group programming with other SHU inmates. There are already models for some of this in

DOCS facilities, including the pre-R esidential Substance Abuse Treatment program at Greene

Correctional Facility and the cell-study/enrichment program at Shawangunk Correctional

Facility; and

» Implement a “step-down” program for inmates who will be released from prison while
in disciplinary housing. For example, a certain time period prior to their release, sﬁch inmates
should be transferred from the SHU to keep-lock status and should receive transitional
programing and opportunities to use the telephone to contact family members, treatment.
providers, and other legitimate people in the community who can help such inmates arrange
for services following their release. Those inmates who demonstrate good behavior in the

“step-down” keep-lock status should be rewarded with an additional step-down to general

population.

%1d., at40.
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D. Prison-Based Programming and Treatment: Summary

We tecognize that the foregoing proposed prison-based programming and treatment will
require a signiﬁcant investment of money and resources. But the pay-off will be significant as inmates
leave our prisons better prepared to face the challenges that re-entry poses. More and more ex-
offenders will successfully reintegrate into our communities, thereby decreasing the number of people
we must re-incarcerate each year. As set forth in the Executive Order that created this Commission,
the goals of this Commission include enhancing pgblic saf:ety and making “the most efficient use of
the correctional system and community resources.” The programming and treatment discussed above
is certainly a sound way to achiéve these goals.

- Conclusion

We have covered a lot of grour\id here today and we realize that all of the issues raised in our
testimony and the testimony of others who appear here today require thoughtful consideration and
dialogue. Prisoners’ Legal Services is dedicated to assisting this Commission in any way it can.
Because of our unique position as both a legal services and advocacy organization for prisoners and
our extensive experience confronting the issues this Commission is examining, we offer to you our
time and expertise in exploring the options that are available to attain its goals.

We thank you for the opportunity to present this testimony to you.

Prisoners’ Legal Services of New York
Karen Murtagh-Monks, Deputy Director
P.O. Box 159 :
Constable, NY 12926

(518) 483-4621

Patricia Warth, Managing Attorney
Statler Towers, Suite 1360

107 Delaware Ave,

Buffalo, NY 14202

(716) 854-1007
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GOOD AFTERNOON LADIES AND GENTLEMAN. MY
NAME IS THOMAS GREEN. I AM THE DIRECTOR FOR
ALTAMONT PROGRAM INC’S HOUSING SERVICES, A
DIVISION OF PYHIT, WHICH STANDS FOR PETER
YOUNG HOUSING INDUSTRIES AND TREATMENT. I'D
LIKE TO TALK TO YOU TODAY ABOUT THE
ENORMOUS NEED FOR HOUSING AND
EDUCATIONAL/ VOCATIONAL EMPLOYMENT
SERVICES FOR THE PRISON RE-ENTRY CLIENT.

I STAND BEFORE YOU TODAY HAVING BEEN A
'PRODUCT OF THE SYSTEM, AND I’'M PROUD TO SAY
THAT P'VE BEEN RE-INTEGRATED BACK INTO
SOCIETY SINCE 1991, 'M AN EX- OFFENDER AND A
PERSON IN RECOVERY. |

I DON’T MIND SHARING WITH YOU THAT I
EXPERIENCED FEELINGS OF APPREHENSION,

INTIMIDATION, AND ANXIETY UPON MY RELEASE. IT




SEEMED OVERWHELMING. THANKFULLY, THERE
EXISTED PROGRAMS, AND THE UNDERSTANDING,
COMPASSIONATE STAFF IN SUCH PLACES AS AN
ALTAMONT PROGRAM. MEN LIKE FATHER YOUNG
WITH THE MISSION AND VISION OF ASSISTING, AND
ENCOURAGING PEOPLE LIKE ME,( PEOPLE IN CRISIS),
WITH THE OPPORTUNITY TO SHARE IN THE VISION
OF BEING A CLEAN AND SOBER, TAX PAYING
CITIZEN; GIUDING AND PROVIDING A CLEAN,
HEALTHY, THERAPEUTIC ENVIRONMENT,
CONDUCIVE TO CHANGE. A PLACE WHERE I COULD
RE-FOCUS MY LIFE AND CHANEL MY ENERGIES IN A
POSSITIVE DIRECTION. THE ENVIRONMENT
MOTIVATED ME TO CHANGE IN WAYS I HAD
NERVER THOUGHT POSSIBLE. I RETURNED TO THE
EDUCATIONAL PROCESS AND I'M NOW A CASAC-T

(COMPREHENSIVE ALCOHOL SUBSTANCE,ABUSE




COUNSELOR). I .HOLD, THE POSITION OF DIRECTOR
FOR THE ALTAMONT PROGRAM’S HOUSING
SERVICES AND SUPERVISOR FOR THE HOMELESS
VETERANS PROGRAM SINCE 2002.

I’LL SHARE WITH YOU SOME OF THE BARRIERS AND
CHALLENGES TO PROVIDING HOUSING FOR THE
CRIMINAL JUSTICE CLIENT. I HAVE WORKED
' CLOSELY WITH THOSE INDIVIDUALS RETURNING TO
SOCIETY THROUGH WORK RELEASE AND NOW
PAROLE. SOME OF THE PRIMARY BARRIERS THAT
EXIST IN THE HOUSING CONTINUUM, THAT CAUSE
GAPS IN SERVICES ARE; THE NEED FOR ADEQUATE
'EMERGENCY SHELTERS, TRANSITIONAL HOUSING,
PERMANENT SUPPORTIVE HOUSING, PERMANENT
- HOUSING, JOB READINESS, VOCATIONAL
TRAINING/%.DUCATION AND EMPLOYMENT

OPPORTUNITIES, ALONG WITH SUPPORT SERVICES.




THERE ALSO EXISTS THE NEED FOR A SEAMLESS
TRANSITION FROM ONE LEVEL OF THE PROCESS TO
' THE NEXT.WE BELIEVE IN THE THREE LEGGEED
STOOL CONCEPT, TREATMENT, HOUSING, ED./

" EMPLOYMENT, IN ORDER TO BETTER EQUIPT THS
POPULATION TO MAINTAIN PERMANENT |
HOUSING,AND IMPROVE THE QUALITY OF THEIR
LIFE. FUNDING IS ALSO A MAJOR CONCERN FOR
PROVIDERS; THE LACK OF ADEQUATE FUNDING CAN
LIMIT SUCCESS, AND INCREASE THE CHANCES OF
FAILURE FOR THE CLIENT.

THERE ARE AN INCREASING NUMBER OF HOUSNG
ASSISTANCE PRO('}RAMS,. AND THAT NUMBER HAS
CONTINUED TO INCREASE SINCE THE 1980°S AND
EARLY 1990°S, BECOMING A $2 BILLION DOLLAR A
YEAR ENDEAVOR TODAY AS QUOTED BY THE”

NATIONAL ALLIANCE TO END HOMELESSNESS, 2000.




" YET THE PROBLEM REMAINS A SERIOUS PROBLEM
IN MANY COMMUNITIES ACROSS THE COUNTRY.
SOME OF US BELIEVE WE NEED TO SHIFT TO NEW
APPROACHES. NOT SUGGESTING INNOVATION, BUT
RATHER RENOVATION.

| LOOKING AT THE CHARACTERISTICS OF THE
CRIMINAL JUSTICE, RE-ENTRY CLIENT, IT IS
OBVIOUS THAT MOST HAVE SERIOUS MENTAL

" ILLNESSES, SUBSTANCE ABUSE DISORDERS,
HIV/AIDS, OR PHYSICAL DISABILITIES. MANY HAVE
MORE THAN ONE OF THESE MAJOR PROBLEMS,
WHICH FREQUENTLY RESULTS IN THEIR BEING
TURNED AWAY FROM TRADITIONAL HOUSING
ASSISTANCE PROGRAMS. MANY OF THE CLIENTS
HAVE BEEN HOMELESS FOR A LONG TIME; MANY
HAVE NO TIES TO FAMILY, OR OTHER SUPPORTS,

AND LACK RESOURCES. THEIR SKILLS ARE



ORIENTED TOWARD SURVIVAL ON THE STREETS,
NOT LIVING IN HOUSING.

ANY EFFORTS THATS EXPECTED TO REDUCE THIS
HOUSING PLIGHT TO ANY SIGNIFICANT DEGREE |
MUST ATTRACT, AND HOLD THIS TARGETED
POPULATION.

FIRST, THERE HAS TO BE AN EFFECTIVE WAY TO
CONTACT AND RECRUIT THESE INDIVIDUALS.
EQUALLY IMPORTANT, THERE MUST BE SOMETHING
TO OFFER THEM THAT THEY WILL TAKE. THE
PROGRAM NEEDS TO FIT THE PEOPLE, RATHER THAN
THE REVERSE. -

OUTREACH, HOUSING AND SUPPORTIVE SERVICES
ARE OBVIOUS COMPONENTS OF A SOLUTION; IN
ADDITION JOB READINESS AND CONTINUED
EDUCATIéN WOULD BE POSITIVE ADDITIONS TO

ANY TRANSITIONAL HOUSING SOLUTION.




PREVENTIVE EFFORTS ARE ALSO INCREASINGLY
BECOMING A PART OF THIS PICTURE. MORE AND
MORE PROVIDERS HAVE RECOGNIZED THAT
. OUTREACH, HOUSING, SUPPORT SERVICES,
DISCHARGE PLANNING, JOB READINESS SKILLS
TRAINING MUST INCORPORATE THE FOLLOWING
ABILITIES IN ORDER TO BE A VIABLE SOLUTION TO
THIS PROBLEM. ‘
. WE MUST HAVE THE ABILITY TO ATTRACT
PEOPLE WITH ADDICTIONS, AND ENCOURAGE
WILLINGNESS TO SOBRIETY.
2. WE MUST HAVE THE ABILITY TO ATTRACT
THOSE PEOPLE WITH SERIOUS MENTAL
" [LLNESS. THEY OFTEN FIND SHELTERS
INTOLERABLE DUE TO OVERCROWDING, AND A
SENSE OF VULNERABILITY. THEY FEEL

THREATENED BY OTHER RESIDENTS OR THE




HOUSING PROVIDERS WON'T SERVE THEM
- BECAUSE THEIR SYMPTOMS ARE TOO
D.ISR_UPTIVE..

3, WE MUST HAVE THE ABILITY TO WORK WITH
PEOPLE WITH CO-OCCURING DISORDERS. NO
LONGER CAN WE REMAIN SINGLE FOCUSED IN
OUR APPROACH TO THESE EVER INCREASING
PROBLEMS.

IN CLOSING, IT SHOULD BE SAID THAT THERE ARE

NO SINGLE ANSWERS TO THE PROBLEM. IT WILL

TAKE COLLABORATION, NETWORKING, AND

PARTNERING, IF WE ARE TO BE EFFECTIVE IN

PROVIDING VIABLE SOLUTIONS TO ADDRESS

THESE NEEDS. THANK YOU FOR YOUR TIME AND

CONCERN FOR THIS EVER INCREASING PROBLEM.
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The Legal Aid Bureau of Buffalo, Inc.
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November 19, 2007
Buffalo, New York

My name is Nicholas Texido and I am an attorney with the Legal Aid Bureau of
Buffalo’s Felony Appeals Unit. We handle appeals to the Appellate Division from Erie County
felony convictions resulting from pleas, non-jury trials and jury trials, for a total of
approximately 200 ai)pea.ls per year.

Upoxi reading the Commission’s prel_iminary report, we were pleased and excifed
that the entire realm of sentencing was to be reexamined. We would be remiss, however, if we
were not to voice our hope regarding the maintenance or expansion of the discretion of trial
judges at sentencing, as we are in the unique position of witnessing the sentencing work done by
judges on each and every felony case. In addition, from a standpoint of judicial and
prosecutorial discretion, respectively, we wish to comment on the Commission’s
recommendations of a shift from indeterminate sentencing and a relaxation of the current post-

indictment plea restrictions.
Evidence-Based Sentencing Procedures and Judicial Discretion

As a part of our appellate representation, we become familiar with all of the facts

of the case. Often, after reviewing the facts and the pre-sentence investigation. report, we argue




that the sentence was unduly harsh and severe. Removing the hat of an advocate, however, and
replacing it with that of an observer, we are compelled to state that trial judges do a remarkable

job exercising their discretion in most cases.

Although our desire to maintain and expand judiéial discretion flows mainly from .

our perception of the fairness, intelligence, and sound judgment of the trial judges, our
presentation today will deal mostly in the negative—the risks, costs, and problems involved in
employing an evidence-based sentencing model.

First, it is nearly impossible to create an exhaustive guideline system thaf
accounts for all of the factors that judges use at sentencing.1 An evidence-based system,
however, would limit and proscribe these factors, thus reducing the role of advocacy and

judgment from the equation.. For instance, the federal guidelines make no allowance for

education, vocational skills, mental and emotional condition, physical condition, drug or alcohol

dependence, employment history, level of guidance asa youth, or charitable works,” all of which
are presumably taken into account by a thoughtful and well-intehtion_ed judge attempting to
achieve a just result. For instance, a judge free from guideline rest:ainfs may wish to take the
offender’s age into consideration when determining a proper sentence in effectuating thé goals of
rehabilitation and successful reintegration into society.-' However, a statutory guidelines scheme
that lists age as a factor may be challenged as constitutionally infirm.3

Although one could conceive of a guideline regime that took all of these specific

factors into account, there will always be additional factors not taken into account by the

! See, the 1993 case of Wisconsin v, Mitchell, 508 US 476, 484 in which the Supreme Court of the United States
stated that “sentencing judges have considered a wide variety of factors in addition to evidence bearing on guilt in
determining what senténce to impose on a convicted defendant.”

? Luna, Erik, “Misguided Guidetines—A Critique of Federal Sentencing, * Policy Analysis, No. 458, November 1,
2002.

3 See, ¢g., People v. Munoz, 22 Misc.2d 1078, (later reversed at 9 NY2d 51) in which the defendant insuccessfully
challenged an age-based restriction on the carrying of certain items.




guidelines. Moreover; a particularly compelling factor that impacts on sentencing, such as a

physically or mentally disabled victim, may warrant more consideration in a certain case than a
guideline system allows. Allowing the judge to take a holistic view of the offense, the offender,
and the circumstances of the case is the only way to achieve fairness in sentencing for offenders,
victims, and society as a whole. In addition, the likely effect of an evidence-based sentencing
model on the current plea-bargaining practices could be catastrophic. |

In New York State, plea-bargaining is mainly done by way of sentence
bargaining. That is, unlike the practice in federal courts, defense counsel and the prdsecutor
baréain in the presence of the judge and come to an agreed-upon sentencing commitment as part
of the plea bargaining process. As a result, an evidence-based. sentencing model would either be
circumvented in New York State courts or would result in a vast decrease in the number of cases
disposed of by guilty plea, which would strain or even cripple the judiciary branch.

If criminal defendants are not offered a particular sentence as part of a plea, it
logically follows that fewer defendants will avail themselves of ﬁiea offers. The likely response
would be fact-bargaining, in which the prosecutors, defense attorneys, and judges would bargain
on the assignment of points in order to determine an offered sentence.* Researchers have found
that the Federal Guidelines are circumvented in at least 20% of all federal criminal cases
resolved by guilty plea.’ Not only would this practice circumvent any guidelines put into place,
but it would also encourage dishonesty and be counterproductive to the pursuit of the truth, as
officers of the court would be in a i)osiﬁon where they were forced to nod and wink their way to

a mutually-acceptable plea deal. This undesirable practice is preferable to the alternative,

* Probation Officers Advisory Group, “Probation Officers Advisory Group Survey,” Federal Sentencing Reporter, 8
1996): 303.
S Schulhofer, Stephen J. and Nagel, Ilene H., “Plea Negotiations under the Federal Sentencing Guidelines: Guideline

Circumvention and Its Dynamics in the Post-Mistretta Period,” Northwestern Unijversity Law Review 91 (1997):
1284,




however, which is to reduce convictions by guilty plea to a point where the judicial system
comes to a screeching halt, as defendants opt for a jury trial instead §f a guilty plea with
uncertain resuits.

In addition to the risk of creating a Hobson’s choice between circumventing
statutory gﬁidelines or adding unneéessary trials to already-full court dockets, guidelines, even if
only advisory, will face an array of constitutional challenges. The United States Supreme
Court’s decision in Blakely v. Washington, (542 US 296), which prohibits judicial fact-finding
as a violation of the right to a trial by jury, has resulted in endless litigation in states using
evidence-based sentencing praz_wtices.6 In fact, Minnesota has been forced to use a jury
interrogatory to determine whether certain defendants awaiting sentencing are a danger to public
safety, which is an aggravating.factor warranting an upward departure under the Minnesota
sentencing provisions.” Minnesota was also forced to revise its dangerous offender statute in
order to comply with the mandates of M.s

Moreover, the Supreme Court of the United States has held that a fact uséd to
enhance a sentence must be included in the indictment upon which the defendant was charged.’
This prohibition has also caused an array of litigation in states using evidence-based sentencing
procedures.'® Because the New York Constitution often offers greater protection to individuals "
accused of crimes than does the United States Constitution, the viability of any evidence based
sentencing procedure, particularly when conducted without a jury, is questionable. Thus, the risk

exists that numerous legislative and commission hours will be wasted in fashioning an

6 , See, eg,, State v. Chayvin, 723 NW2d 20 (Minnesota Supreme Court, 2006).
wm 723 NW2d 597 (2006).
w 688 NW2d 333, 336-37 (Minn. App. 2004).
Amsmh.&.ﬂsxdmm 530 US 466.

5_@)19__\{_{[@, 615 SE2d 256 (N.C. Supreme Court, 2005); M 109 P3d 415 (Wash. Supreme Court,
2005




unconstitutional sentencing scheme. The better course would be to create an unquestionably
constitutional sentencing scheme that maintains judicial discretion while advancing the various
goals and concerns of the Commission. |

While the aforementioned factors all weigh against any evidence-based
sentencing model, the only factor that weighs in favor of such a model is uniformity in
sentencing. While achieving uniformity in sentencing is a laudable goal, the effect of a guideline
or evidencé-based procedure in promoting uniformity is not proven. Researchers have found that
non-uniformity in sentencing persists under the Federal Guidelines, which is the most stringent
guideline scheme of any jurisdiction in the nation.!! For instance, sentence severity under the
Federal Guidelines and departures therefrom have been linked with the race, ethnicity, and/or
citizenship of the defendant, and the particular district court of conviction.'? |

Any gain in uniformity as a result of an evidence-based model must be weighed
against the corresponding costs and risks. If New York State were to adopt an evidence-based
model of sentencing, it would do so at a cost of judicial discretion, and at a risk of reducing the
number of guilty pleas and having a disastrous effect on judicial economy. Furthermore, the
constitutionality of such a sentencing scheme is questionable, and even if the scheme is
ultimately held constitutional, it will be the subject of endless litigation.

While we recognize the potential benefits of evidence-based practices in a
correctional setting ﬁnd in determining rehabilitative services, we respectfully recommend that

no such mode} be used in meting out sentences upon those convicted of crimes.

! Albonetti, Celesta A., “Sentencing Under the Federal Sentencing Guidelines: Effects of Defendant Characteristics,
glxilty Pleas, and Departutres on Sentence Outcomes For Drug Offenses,” Law and Society Review, 2002.
id




The Proposed Shift From Indeterminate to Determinate Sentences

Many of the same concerns apply to the Commission’s proposed'n’love from
indeterminate to determinate sentences. In abandoning indeterminate sentences for all but the
most heinous of crimes, the Comrnissioﬁ may be seen as abandoning the rehabilitative model. If
the Commission does recommend that existing indeterminate sentences be converted to
determinate, Q:are must be taken to allow for broad ranges of legally permissible sentences,
particularly at the lower-end of the sentencing range. Doing so will allow a judge to impose a
short sentence when rehabilitation and subsequent reentry so dictate, and thus, will not return
New York State to the 1970’s punitive model of sentencing that is linked with determinate

sentencing.
Post-Indictment Plea Restrictions

Another aspect of the Commission’s Preliminary Report that compels comment is
the recommendation that restrictions on post-indictment pleas be relaxed, which
recoinmendation we s;upport. The heart of this matter from a practitioner’s perspective is the.
same as the crux of our argument against evidence-based sentencing:.If New York State allows
judges and prosécutors to exercise their discretion free from undue legislative restrictions, justice
will be achieved in an overwhelming majority of criminal cases. We therefore agree with the.
‘Commission’s preliminary recommendation that the restrictions on post-indictment pleas be

relaxed and/or abandoned.




As the Commission rightly notes, the plea restrictions in many cases either
frustrate a mutually-desired outcome or are easily evaded.‘ The argument in support of plea
restrictions is that the restrictions are necessary to limit the ability of the parties and the court to
engage in inappropriate pleas. However, this. argument neglects the role of judges and
prosecutors in our criminal justice system, as those figures have been and must be trusted to
exhibit commitment to the pursuit of justice.

The ﬁet result of a legislative restriction on post-indictment pleas is a decline in
the number of indictmeﬁts, as many defendants plead guilty prior to indictment so that they do
not lose the ability to accépt thé same offer later on'. However, in a pre-indictment stage, the
defendant has not had any suppression hearings, and is not in a position to effectively bargain for
a satisfactory result. For example, a defendant who has a colorable claim of unlawful
interrogation must forego a favorable plea offer in order to litigate the lawfulness of the
interrogation. As the Commission also notes, nothing prevents a District Attorney’s Office from
establishing its own plea guidelines. |

There are many reasons why a prosecutor may wish to offer a favorable plea,
even in a post-indicttﬁent. stage. One can envision a situation in which the deféndant was
indicted for a class B violent feiony, which would enable the parties to plead down only to a
class C violent felony.!? - Suppose, however, that after the indictment, the prosecutor receives an
unfavorable suppression ruling or learns that her star witness has been arrested for fraud on an
unrelated matter. Even worse, i-maginé that both of these events occur post-indictmenﬁ Thé
defendant knows of this, and will not accept a plea that does not reflect his newfound likelihood
of a not guilty verdict. The prosecutor is now in a situation where she wishes to extend a plea

offer that will entice the defendant to accept, because she knows that her likelihood of success at

13 CPL 220.10[5](d][i].




trial has diminished. However, she is constrained by law to either go to trial or circumvent CPL
220 by dismissing the indictment and offeriﬁg a pre-indictment plea, which practice is not
uncozﬁmon in the criminal courts. A more efficient, logical, and rational approach would be to
allow the prosecutor to offer the appropriate plea, in the interest of justice, without
circumventing the system. This would also allow the defendant to eliminate the risk of going to
trial in cases where the proof is quesﬁonable by allowing for more favorable plea offers in
troublesome cases.

In order to ensure that the goals of the criminal justice system'® are achieved in
each case, plea offers and sentencing must be done on a case-by-case basis. Allowing
professionals, namely judges and prosecutors, the ability to exercise their discretion on an ad hoc
basis is the only way to ensure that each victim, each offender, and society as a whole is treated
in a way that comports with the recognized goals of criminal law.

Although it is not our chosen topic, we must also express support for the
Commission’s notion to expand educational opportunities for prisoﬁers in an attempt to promote

rehabilitation and reduce recidivism.

" These goals are societal protection, rehabititation, and deterrence. People v. Farrar, 52 NY2d 302. In addition, a
new and emerging goal of criminal law is re-entry into society.

-




Statement of Leigh Kwiatek

It has been more than 30 years since New York passed the “Rockefeller Drug Laws,” (RDL) which mandate long prison sentences for
drug offenders — most commonly for possession or sale of small quantities of illicit drugs. [FN1]

Over 90% of drug cases are plea bargained directly with the prosecutors and do not involve jury trials to determine guilt or innocence.
Once the amount of drugs and prior record have been determined, the sentencing rules do not permit judicial discretion that would
allow judges to take extenuating circumstances into account in determining the length of sentences on a case by case basis.

The Rockefeller Drug Laws are unfair, unjust and cruel. They destroy lives rather than rehabilitate them. They are enforced with
biatant racial and ethnic bias.

Since the inception of RDL in May of 1973, over.150, 000 New Yorkers have been imprisoned for nonviolent drug offenses helping to
fuel an unprecedented rise in the state’s prison population. In the period between 1974 and 2002, the NY State prison population rose
by almost 500% - from 14,400 to 70,700 inmates, reaching a rate of 375 / 100,000 — the highest incarceration rate in the state’s
history. [FN2]

The demographic characteristics of the RDL population are distinctive and significantly different from those of the general population
of NY State as a whole, or even those of the rest of the NYS prison system. The drug offense population incarcerated under RDL are
~ overwhelmingly composed of young minority males from New York City. [FN3]

Because the demographic characteristics of the RDL population are skewed relative to.the State population as a whole, the impact of
RDL incarcerations is not evenly distributed over the general population of NY State.

The highest rates are seen in the age 21-44 for all groups, which constitute > 80% of the total RDL prison population. Within this age
range, Black males have the highest rates (1516/100,000 vs. 34/100,000 for White males) and White females the lowest (6 /100,000
vs. 109 /100,000 for Black females). The racial disparities are seen at every age and for males and females — most strikingly the ratio
of Black to white males (age 21-44) is 40:1, for male Hispanics to Whites the ratio is 30:1. While Blacks and Hispanics represent only
33 % of the N'YS population, over 94% of the RDL inmates are from these minorities and (based en arvest data) approxlmamly T8%
come from NYC. [FN4]

As the numbers of prisoners rose under RDL over the iast three decades, the racial mix of those incarcerated for drug offense has
grown progressively more disparate relative to the state population. In 1980, ong third of the 886 new commitments for drug offenses
were white. By 2000, of 8227 new drug commitments, only 6% were white. And as this balance shifted, the average time served by
drug offenders almost doubled - from 18 to 32 months for those released in 1980 and 2000 respectively. [FN5]

In an “Analysis of RDL and Years of Life Lost,” The New York Académy of Medicine suggested that thirty years of forced removal
to prisont of 150,000 young males from particular communities of New York represents collective losses similar in scale to the losses
due to epidemics, wars, and terrorist attacks - with the potential- for comparable effects on the survivors and the social structure of their
families and communities. Such high rates of actual mortality or large scale Years of Life Lost due to imprisonment, whether
concentrated in a brief period (as in the WTC attack) or spread out over many years (as with AIDS deaths and RDL incarcerations),
may have similarly profound effects on the populations most affected.[FN6]

For example, the impact of 325,000 Years of Life Lost RDL incarcerations includes “collateral damage” to its own set of “innocent
victims” - e.g. more than 125,000 children have been separated from an imprisoned parent in the 30 years of RDL.[FN7]

And there are other ways in which the effects of mass incarceration have an adverse impact that extend well beyond the prison walls
and long sentences, In the US, approximately 40% of young black men 2044 are currently under criminal justice control at any given
time i.e. in prison or jail, or on parole or probation. [FN8]

This status includes felony disenfranchisement i.e. the loss of the right to vote. In the US an estimated 1 million Americans convicted
of drug offenses have temporarily or permanently lost the right to vote. [FN9]

Further, drug felony convictions mean loss of drivers licenée and the many job opportunities that require one; loss of eligibility for
military service; and disqualification for many professional licenses (e.g. beauticians and barbers), as well as some Federal benefits
e.g. home and school loans. [FN10]

The cumulative impact of these extensions of incarceration therefore reach far into the lives of the most heavily affected communities
and may weli account for the intergenerational persisterice of vialence, crime, and widespread family and social dysfunction.
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The stnking racial and ethnic disparities so apparent in RDL incarceration rates have helped sustain a bitter sense of injustice in the
monty community. It is imperative to note that illegal drug use is ubiquitous in America and there is no evidence of great
differences in drug use rates between different racial and ethnic groups in this country. [FN11]

Unllike deaths due to illness, natural disaster or terrorist attack, where public sympathy typically flows t¢'the survivers and promises of
community support are the norm, the “losses” associated with large scale incarceration under the drugAaws are largely unrecognized —
eithdr as losses or as collective events.

On an\individual basis, each family affected by a drug incarceration must carry its own burden of gmamdconfpensatefortheioss
on theihown. _And the collective stigmatization and fear of criminalized young black men continyes to be a core element of racism in
American society.

The problem of inequality in today’s criminal justice system requires a three-fold respofise.

First, we must gcinowledge the probiem by recognizing that we have built f){e current system on a fiction — fhat alt are equal
before the law.

Second, we must Yeek to restore the legitimacy that the system’s double stdndards huve forfeited by adoptmg measures that
extend the same rights and protections to all.

Third, we must identify and develop community-hased responses to crimg, both at the preventative and punirive stages.

David Cole, professor of law at Georgetown Law School, wrote that
When the effects of criminal taw reach the sone and davghters of the hite majority, our response is not to get tough, but
rather to get lenient, Adgericans have been able to sustain an vnremjttingly harsh tough-on-crime attitude precisely because
the burdens of punishmed fall dispreo uﬂi«mﬁt&i}' of minordy popllations.  Phe whire matorite coudd nok porethle netadada
ite curvant atrituds toward orims and nufighment wars the hurdeft of nunishment folt by the same white mainrity that
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{FN4] New Yok State Department of Corrgelional Services. Im;ra}rm}reu

FRYIY N

{FN5] New York State Department of Correctional Services. Number of Total Drug Relanses, Average Time Served in Mosths.
Unpublished Report to Lindesmith C¢nter; April 27, 2001.

[FN6] Jowrnal of Urban Health- Bulletin of the New York Academy of Medicine Vol.79, Mo. 3 September 2002, The New York
Academy of Medicine

[FN7]} Human Rights Watch (US). Collateral Casualties: Children of Incarcerated Drug Offe ders in New York. .A Human Rights
Watch Report. June 2002;14(3(3 ‘

[FN8] Mauer, Marc. Race #6 Incarcerate. New York. The Free Press; 1999

[FN9] Mauer, Marc. Felony Disenfranchisement, Report of the Sentencing Project.
‘Washington, DC; 2000.

[FN10} Mauer, Mayc. Race to Incarcerate
[FN11] U.S. Department of Commerce, Bureau of the Census. Census 2000: Summary File 1. Washington, DC; 2Q02.
[FN12] Cole] David. “No Equal Justice” The New Press, New York 1999
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. The striking racial and ethnic disparities so apparent in RDL incarceration rates have helped sustain a bitter sense of injustice in the
minority community, It is imperative to note that illegal drug use is ubiquitous in America and there is no evidence of great
differences in drug use rates between different racial and ethnic groups in this country. [FN11]

Unlike deaths due to illness, natural disaster or terrorist attack, where public sympathy typically flows to the survivors and promises of -
community support are the norm, the “losses” associated with large scale incarceration under the drug laws are largely unrecognized —
either as losses or as collective events.

On an individual basis, each family affected by a drug incarceration must carry its own burden of stigma and compensate for the loss
on their own. And the collective stigmatization and fear of criminalized young black men continues to be a core element of racism in
American society.

The problem of inequality in today’s criminal justice system requires a three-fold response.

First, we must acknowledge the problem by recognizing that we have built the current system on a fiction — that all are equal
before the law.

Second, we must seek to restore the legitimacy that the system’s double standards have forfeited by adopting measures that
extend the same rights and protections to all.

Third, we must identify and develop community-based responses to crime, both at the preventative and punitive stages.

David Cole, professor of law at Georgetown Law School, wrote that
‘When the effects of criminal law reach the sons and daughters of the white majority, our response is not to get tough, but
rather to get lenient. Americans have been able to sustain an unremittingly harsh tough-on-crime attitude precisely because
the burdens of punishment fall disproportionately on minority populations. The white majority could not possibly maintain

its current attitude toward crime and punishment were the burden of punishment felt by the same white majority that
prescribes it.”” [FN12]}

The Rockefeller Drug Laws make a mockery of equal protection and due process. This modern day version of Jim Crow must stop.
We hear a lot these days about an era of reform in Albany. Reform of the state's drug laws is a good place to start.

[FN1] Human Rights Watch (US). Cruel and Usual: Disproportionate Sentences for New York Drug Offenders. A Human Rights
Watch Report. New York: March 1997;9(2)

[FN2] New York State Department of Correction. Reports of the Superintendent of State Prisons. Albany (NY); 1880, 1890, 1900,
1910, 1920, 1939, 1940, 1950, 1960. New York State Department of Correctional Services; Annual Reports of Inmate Population at
End of Year, Albany (NY); 1970, 1980, 1990, 2000.

[FN3] U.S. Department of Commerce, Burean of the Census. Census 2000: Summary File 1. Washington, DC; 2002. New York
State Department of Correctional Services. Unpublished Report to Correctional Association of New York; May 2002.

[FN4] New York State Department of Correctional Services. Unpublished Report to Correctional Association of New York; April
2001.

[FN5] New York State Department of Correctional Services. Number of Total Drug Releases, Average Time Served in Months.
Unpublished Report to Lindesmith Center; April 27, 2001.

[FN&6] Journal of Urban Health: Bulletin of the New York Academy of Medlcine Vol.79, No. 3 September 2002, The New York
Academy of Medicine

[FN7] Human Rights Watch (US). Collateral Casualties: Children of Incarcerated Drug Offenders in New York. A Human Rights
Watch Report. June 2002;14(3G)

[FN8] Mauer, Marc. Race to Incarcerate. New York. The Free Press; 1999

[FN9] Mauer, ‘Mare. Felony Disenfranchisement, Report of the Sentencing Project.
Washington, DC; May 2000.

{FN10] Mauer, Marc. Race to Incarcerate
[FN11] U.S. Department of Commerce, Bureau of the Census. Census 2000: Summary File 1. Washington, DC; 2002.
[FN12] Cole, David. “No Equal Justice” The New Press, New York 1999
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TESTIMONY BEFORE SENTENCING COMMISSION
‘ NOVEMBER 19, 2007
BUFFALO, NY

Opening Remarks
My name is Craig Schianger. | am an attorney in private eractice in Syracuse, New
York. | have been a criminal defense lawyer since 1978, representing clients in state and
| federal court. |.am Secretary.of the New York State Association of Criminal Defense
Lawyers, and | am appearing on behalf of that organization, representing upwards of 800
members.
Need for Sentencing Reform -

It has become almost.axiomatic that the so-called ROckefeIier Drugs Laws were a
~ disaster, not just because of the draconian results of the laws themselves but because of
the role that tney played in setting the national trend towerd divesting trial-level judges of
their traditional discretion and transferring that .discretion to prosecutors. However, even
as we acknowledge that, like Prohibition, it is an experiment that failed, this is of no
cqnsolat_ion to the thousands ef people whose lives were destroyed over the past three
decades. The recent amendments were a .step in the right direction, but there is a- long
way to go.

First, New York’s sentencing iaiavs are in need of a major overnaul, if only because
they have become almost inco‘mprehensibi'e. But clarity alone will not solve the problems.
Sentencing Commission

One of the most 'worthwhiie recommendations of the Preliminary Report is the
creation of a permanent Sentencing commission to advise legislators. Under the current

system, it appears that legislators react, rather than act, on the basis of tragic events that




make the headlines. A state’s sentencing scheme should be comprehensive, not ad hoc,
and it should be the resuit of appropriate study and cons.ideration.- A permanent
sentencing commission can play an important role in that regard.

Ideally, such a commission should be comprised of qualified members representing
atrue cross-section of the state, geographically and racially, including representatives from
the judiciary, the defense bar and community-based organizations as well as prosecutors,
law enforcement and victim advocacy organizations.

Determinate or Indeterminate Sentencing?

Determinate sentencing is a result of the desire for what is often called “Truth in
Sentencing”, arising frorﬁ the perception that defendants who are sentenced to
indeterminate terms of imprisonment will be released by the Parole Board premafurely.
The_tradifional argument in favor of indeterminate sentencing is thatit provides an incentivé
for prisoners to rehabilitate themselves by availing themselves of obportunities for
education, vocational training and self-improvement, and making plans for employment
and stable living arrangements on the “outside”, in order to qualify for release to parole
supervision. The reality is much different: Thé Parole Board haé almost unfettered
discretion to deny applications for release, and they exercise that diséretiqri at an alarming
rate. |

Assuming that determinate sentencing is here to stay, Vit is not necessarily
undesirablg; in fact, it may be more fair than the -tradi{ional parole system, as long as it
providés incentives for rehabilitétion. such as:

. Earning eligibility for early release by completing educational and‘program

requirements (this is already part' of the system, but it should be expanded);




. Earned reduction of security designation; and

. Earned additional privileges while incarcerated.

Alternatives to Incarceration

All of this begs the queétién of whether it is necessary or desirable to continue to
incarcerate the number .of people who are presently incarcerated. As expected, we join
with the many voices who say that the public would be far better served by providing for
alternatives to incarceration for those defendants who do not pose an immediate threat to
society, with an emphasis on the need for rehabilitation in order to prevent recidivish, while
allowing those non-violent offenders to remain with their fa.milies and continue to be
husbands and fathers, wives and mothers, and hopefully, breadwinners, while undergoing
rehabilitation. Those alternatives should be provided in co"mm'-unity-based programs that
provide the opportunitiés for education, substance abusé counselirig, vocational training, |
anger management training, and other life skills and self-improvement prografns.

Re-Entry Into the Community

To the extent that it is deemed necessary to impose prison sentences, those
sentences should not be any longer than necessary to achieve the purposes of imposing
a prisdn sentence on a particular individual. In the Iohg run, the overwhelming majority of
people who do time will be released. It does the public no good, therefore, fo warehouse
peopte for a number of years and then return fhém tothe 'community—bften one from which
they have been élienated—with the stigma of a felony conviction and withdut the -skills or
the opport-unities to be productive‘and -Iaw-abiding members of that community. As The
New York Times recently stated (Editorial, A Second Chance for Ex-Offenders, November _

7, 2007):




Newly réleased inmates are often driven right back to prison by difficulty in
obtaining jobs, education and housing, as well as by the social stigma that
comes from having been in prison. In addition, many of these people suffer

from mental ilinesses but have no access to treatment. Some states have

begun offering assistance in these areas, but much more needs to be done.

Any discussion of sentencing policy would be incomplete without discussing what
happens after the sentence is imposed and after the sentence has been served. Afairand
equitable sentencing schéme, theréfore, would place an emphasis on re-entry. One
example is the Second Chance Act, which is the subject of that New York Times editorial.
However, New Ydrk State should not wait for Congress to act, nor shouid it rely on the
federal government to fill this need in today’s political climate. The staté should look at
successful programs, such as those implemented in Michigan and Wisconsin, as well as
the Western District- of Michigan's Accelerated Community Entry Prdgrar:n for federal
prisoﬁers. [See, for example, The Doing Time Times (Federal Defender Services of
Wisconsin, Inc.), Summer 2007, Issue No. 8,
h&p:IIwWw.fds‘wi.o_rglbop_newsietterIBOPSummer2007.pdf ] |

Exggnge'ment

With certain exceptions—most notably in regérd to truly viclent criminals and sex
offenders—there is a widespread belief that someohe who has “paid his debt to society” and
is attempting to lead a law-abiding life should be given a second chance. One of the mosf
effective ways to afford such a person that second chance is to remove the greatest‘
obstacle to suéce_ssful reintegration into society: the _stigma of a conviction. This is
especiéllytme intoday’s security-obsessed énvironmént, where prosbective employers run

criminal background checks for an ever-increasing variety of jobs, even semi-skilled and

unskilled labor.




There is a widespread misconcéption that convictions, like traffic offenses, will be

deleted from one's record after a certain period of time, such as ten years, if one stays out

of trouble, and | routinely have to give the bad news to clients that such is not the case in .

New York State. The time has come for New York State to join many other states that
have some kind of provision for expungement of convictions as a reward for good behavior.
Conclusion

On behalf of the New York State Assoﬁiation of Criminal Defense Lawyers, | would
like to thank the Commission for this opportun_ity to be heard. We hope that this is only

the beginning of the opening of the lines of communication between the Commission and

the criminal defense bar. We understand that the Commission has heard from, a'nd will

continue to hear from, a broad spectrum of interests, including but not Ii_mited to
| ’prosecutors,-law enforcement, and victim advocacy organizations, as well as organizations
that represent individuals who are in.cafcerated énd their families. We believe thatwe, too,
as the professionals whb represent the only persons who are directly affected by
sentencing laws and policiés, have a :great deal to add to the deciSion-making process.
Acco;dingly, we encourage the Commission to reach out to our Association, as well as
other criminal defense bar associations, as it continues to study the future of sentencing
in New York State. |

Respectfully submitted,
Craig P. Schlanger
CRAIG P. SCHLANGER
Attorney at Law |

i 120 East Washington Street
Suite 925
Syracuse, NY 13202-4003
Telephone (315) 422-1122
E-mail: CPSLawSyr@aol.com
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Testimony of Susan Wriglit
Before the New York State Commission on Sentencing Reform
November 19, 2007
My name is Susan Wright and I am probably different from most people who have
testified before you as I am an advocate, the president and a founding member of the Coalition

for Parole Restoration, a grass roots organization formed to educate families about issues dealing

with the criminal justice system and more importantly parole. I am also the wife of a person in |

prison convicted of an Al violent felony offense and denied parole six times, and the family
member of two people murdered in the past 11 years in the state of New York.

In 1980 I fell in love with and married Jerome Wright a childhood friend serving 18 %
years to life for second degree murder. To date, Jeronﬁ has served 28 Y years in prison and
appeared before the parole board six times. Following each appearance, the only exception
being the first, he was held for an additional 18 months with the nature of the crime being the
primary reason given each time. Although the Legislative Commission on Expenditure Review
published in 1983 in its findings state “an applicant held for 23 montﬁs or less has a “contract” or
tentative release date implied, and the inmate generally will be released upon reappearance if he
has maintained good behavior in prison and followed the board’s recommendation”, Jerome
remains incarcerated. |

Together we have raised four children, one of whom recently graduated from the
University at Buffalo Law School and passed the New York State Bar Exam. Through the years I
have watched Jerome grow from a teenager headed down the path of destruction into a man, who
I am proud to call my husband, eager to help anyone who crosses his path. A major part of the
change that I have seen in him comes from his dealing with the impact of his crime on the family

of his victim and the community.




Currently located at Collins Correctional Facility Jerome is the lead facilitator in the
Youth Assistance Program, a program designed to assist at risk youth in Erie and the surrounding
counties. On any given Wednesday you can find him working with adolesants, many of whom
are referred by the court, in an effort to prevent them from spiraling out of control. Due to his
work at Collins he has two solid offers of employment in Erie and Chataqua counties
respectively. | |

In 1996 my cousin and my aunts only son, Christopher Goodman, was murdered, shot in
the back while interceding in a domestic abuse situation; this was the first time my family
éxperienced a loss of this nature, but it would not to be the last time we were victimized.
Throughout the judicial process we were sold a bill of good and after numerous court
appearances where the family packed the court room we were left out of the plea negations and
then bullied into agreeing with the offer under the fear of his murder going free. The district
attorney .in the case who had appeared concerned and compassionate throughout turned into
someone whose only concern was disposing of the case. After the day of sentencing the first time
we heard from the DA’s office was one year later when she called my aunt for a victim’s xmpact
- statement, again not showing any compassion she came to us using scare tactics, “this is
necessary to keep him in jail, he tnigﬁt hurt your family or hurt someone else”. However, this
man was a stranger, not only to my cousin but to the rest of us so we had no fear of him, Little
did she know my aunt had just died and the responsibility rest me, my response was one that
shocked not only me but my entire family. We did not get the justice we were looking for in
court, Christopher’s murderer received 15 years to life, and now she wanted us to do the job that

she failed to do when given the chance.



This young man was offered and excepted a deal, after the initial shock I realized that no
matter what_hhppened the one ihing we wanted most could not be returned to us, no matter how
long he served in prison Christopher would still be dead. I advised the DA that our impact
statement would be written at a more appropriate time, we still had 14 years until his initial
appearance and we would deal with it then. It is my prayer that in that time given the opportunity
he will no longer be the person who took so much away from us but rather someone who learned
how to give.

In November 1999 I was apart of a group of family members and attorney’s who called a
meeting at the Legal Aid Society. ‘What was suppose to be a meeting of 30 people to brain storm
about the state of parole turned into a rally attended by 3 to 4 hundred people, mostly family
members hopeless over repeated parole denials received by their loved ones and desperate for

answers. The Coalition for Parole Restoration (heretofore CPR) was born on this day and as its

current president I am charged with its mission to educate families about the parole process and

their role in a successful release and reentry plan. CPR travels across the state holding workshops
to educate families about their role in the rehabilitative process and how important it is that they
hold their loved ones accountable for their actions. With accountability comes understanding and
with that hopefully insight into the crime and its impact on the victim and the victims family,

In March 2005 my nephew Jalen Robinson, 6 months shy of his second birthday was
tortured and murdered by his babysitter, An arrest was made immediately and before
arrangement the district attorney’s office advised us of the 9 charges and the sentence they would
be seeking on each. Later in the process we were told they would be secking a cumulative
sentence of 54 years to life with all sentences ranning consecutive and no plea deal. By this time

I was well versed in the workings of the system and able to prepare the rest of my family for




what was to come, we were left out of the plea ﬁegotiations and the final out come was that
Jalen’s murderer received a 17 year determinate sentence. Jalen’s murderer has the potential to
be released in 14 years; her conditional release date is 6 days before what would have been his
sixteenth birthday. |

I stand beforé you today with a wish list, as someone personally affected by every aspect
of the sentencing structure you have been appointed to evaluate. As a wife, I would like to see a
division of parole and department of corrections that is as good as its promise, i.e. returning to
wounded communities men and woman who are truly community ready and not just parole
eligible. People fortified with rehabilitative programming, enhanced education, therapeutic
treatment and successful transitional planning and 6pportunities for a smooth reintegration.

As the family member of two murder victims 1 would like to see a judicial system,
particularly a prosecutorial system that is built on honesty, fairness and promotes healing and not
just the acquisition of a victims impact statement to the exclusion of what we really need; an
honest assessment of the situation with inclusion in the disposition and not just disposal of the
case. We want indeterminate sentencing where applicable to allow for discretionary release and a
panel of commissioners willing to apply the spirit of Executive Law 259i as it was intended.

As an advocate I would like to see a marriage between corrections and parole, 1 would
like to take this opportunity to acknowledge and congratulate Commissim Alexander and
Fishers on their new found couftship and the tmnsparenc& with which each of these agencies
have begun to operate under their administration. I would to see a division of parole whose
legacy is founded on principles of logic and not opinion and emotion; consistency and not what

has amounted the lottery in recent years, public safety and not political pandering.




I have also attached to my written testimony a copy of “Recommendations for Parole
Reform in New York State,” put together by a number of stakeholders in creating a justice
soéiety. This issued through an Ad Hoc Commiittee on Long-Term hlcarcemtion, of whichI am
a member.

I would like to thank the Commission for allowing me this opportunity and for hearing

me on these issues that are, for some, matters of life and death.
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' When we consider the need for sentencing reform we must
consider it as a need that impacts victims and offenders in
a cycle of c¢rime and punishment, recidivism and punishment,
and continued suffering and hopelessness to all parties
involved. Sentencing and criminal justice reform must be
designed to ameliorate the harmful impacts of unequal and unjust
sentencing and legally and socially deficient criminal justice
practices. Only then will we address the problem appropriately
as an issue of social responsibility and not just a problem
that is limited to some subclass of social deviants,

If we accept the reality that there are systemic inequities
and injustices in the criminal justice system that begins with
arrest and continues into the sentencing process, then we must
also accept the reality that race is a major factor in the
"imposition of injustice and inequity in the application of
criminal justice.

Throughout the Country, and for the purposes of this
conference, particularly in New York State, all data and
statistical - evidence reveals that the  majority of people
entrapped in the cycles of despair referred to above are people
of color, Of course, non-blacks, sometimes do get collaterally
caught up in a system where inequity and injustice has become
the norm. However, in those cases, though reémedies must be
sought for those people, we must be clear that the inequities
in the application of criminal justice and the disparities
in sentencing have been intentionally made systemic because
it is not only well known, but even expected that the majority
of people who come through the system will be people of color,
primarily Africdn Americans., African Americans are the majority
0f those convicted and semtenced to prison terms in the State
of New York. Also, the majority of victims of these convicted
offenders are either African American or other people of color

Therefore.'any meaningful reform of the criminal justice
system, that includes sSentencing provisions and practices,
must be two pronged, One prong involves the 1legislation of:
‘reform in the laws, ie, sentencing guidelines and the overseeing
of practices throughout the Criminal and Supreme Court systems.
The other involves a focus on programs/intiatives to prevent
delinquency and ' criminal thinking/behavior in the African
~American community. ' : '

‘ In terms of legislation there needs to be a reformulation
of .sentencing guidelines that give Judges both the discretion
and instruction to actually make the punishment fit the crime.
This must be based on. a full consideration of the full
circumstances of each offender which would require full
psychelogical and social work evaluations, and not just the
perfunctory "ecriminal history summaries" that are usually

- compiled by the department of probation in what are called
" pre—-sentence reports that are supposed to help judges make
determlnatlons in dec1ding appropr1ate sentences. '
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The purposes of sentencing must also be stressed in these
new -guidelines with a focus on the rehabilitative component.
Sentences must allow for that aspect of sentencing because.
that aspect of the sentencing intent has beén neglected in
the last forty years as Blacks became the dominant group being
processed through the c¢riminal justice and prison systems.
When whites were the majority of the prison population -during
the 60's there was an emphasis on rehabilitation. That 1legal
. practice must be reinstated. A sentencing review board should
be assembled, composed of legislators and judges, to review'
any alleged inequities that may continue by judges who do not
comply with the new legislation, Judges have authority that
must be respected, but there must be accountability and
oversight. ' : :

Prosecutors must also somehow be brought in 1line with
the law. Prosecutors have enormous authority that is: often
abused when prosecuting defendants of color. The mentality
is one ‘of thinking only of gaining advantage and obtaining
as many convictions .as .possible, no matter what the degree
of guilt, or even innocence actually are. '

_ Instead of following the edict of The Supreme Court of
The United States in rathering that a hundred guilty men go
free -than convict one innocent man, prosecutors function on
the. philosophy of rathering that a hundred innocent men be
imprisoned than one guilty man going free. That is niether
the moral nor 1legal position that should be allowed in an
enlightened,-humanistic society,

Finally, our respoasibility, as a society of people wounded
by crime, social inequity and even terrorism, is to focus our
human resources on developing programs and practices that
promote healing among victims and offenders, and make provisions
. for past inequities that have harmed and/or caused any. American
citizen to be wrongfully harmed or denied the God given right
to devélop our greatest potential contribute the best that
is within us to a society that embraces and benifits us all.

If requested, the staff of Prigsoners are People Too will
provide detailed positions on recommended sentencing guidelines -
and amendments, as well as programs and intiatives developed
to. prevent deliquency and criminal thinking/behavior in the
African American community.

Respectfully,

George EaBa Eng
Prisoners Are People Too
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FUTURE SENTENCING IN NEW YORK STATE

Sentence Reform:

The previous and current sentencing trends are indicative of a crlmlnal justice
system out of touch w1th the characteristics of each particular offender.
Previous cases have shown that the gharacteristics of each particular offender
should play a part in his/her ajudication. See People v. Hemel 49 A.D.2d 769;

People v. Diaz 686 NYS 2d 595; People v. Martinson 35 A.D.2d 521; 312 NYS 2d -

281.

"outhful offenders” between thé_ ages of 14-21 are being prosecuted and sentenced

to exorbitant prison terms for crimes they committed when they were adolescents,:

Yet they aren't legally allowed to drink alcohol, 'supke cigarettes, receive a
driver's license, vote, join the military etc.. Why the stark cont:;aSt?

Instances such as these cry out for change. Sure it'is necessary to punish any
individual who commits a crime, but the sentence must fit the individual as well
as the 'crime. . See Human Rights Watch report entitled For the Rest of Our Lives:
Life Without Parole For Child Offenders in the U.S.. Alf_hough said. report
documents cases of life in prison without parole for child offenders, the
sentences apply for New York's indeterminate sentences (e.g. 25 years to life
etc,..,) for child offenders as well. Since George Pataki took office. in 1994
only roughly 3 of violent felony offenders were released on parole after semng
their minimm (1 e, 25 Years). '

This Commission should explore creating a committee in each Correctlonal
Institution to evaluate each 1m1ate that was sentenced to a lengthy term of
imprisonment due to a crime he/she committed when they were under 18 years. old,
i;hen adjust their accordingly..

Good Behavior:

At minimun New York State should afford all felony offenders. (violent and
indeterminate sentences included) an opportunity to earn time off their sentences
for good behavior, See Senetor Montgomery's Bill # S03578.




If rehabilitation is truly an"integral part of the New York State Criminal justice
System, an inmate that proves he's ready to be a productlve member of soc1ety
by exhlbltmg good behavior, program completion and overall ~effort to being
conducive in the prison setting, should be issued merit time, as explained in

Senator Montgomery's Bill. Said Bill and or its logic should be adopted by this
commission, '

Parole Board:

A change in the farming crop of the Parole staff is in order. The Parole Roard
‘shoul'd take on the likeness of a jury in the sense that it should be made up
of the subjects peers. Said peers should be members of the comumity in which

the crime was committed secondarily, but primarily be  comprised of members of -

the comunity in which the subject is to be potentially paroled to. Those people
are the ones who should have the ultimate say on whether or not t‘ne prlscmer
before them should be able to enter the:.r commumities.

Rehabilitation Programs:

1. Re-lnstltute College for irmates. i :
2. Institute RTA (Rehabilitation Through the Arts) in all 1nst1tut10ns.
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